CENTRAL ADMINISTRATIVE TRIPRURAL
JAIPUR BENCH: JAIPUR.

C0.A. Ho.o  276/2003 Date of d@cision: 20.11.2002.

Snri K.L. Vaishnav §/> Shri Lavmi Narain Vaishnav, aged 4A years, r/s G Income
Tax.Colony, Jyotl Najar, Jaipur, presently posted as Superintendent Central
xZcise Head Office, Jaipur.

Applicant.
VERSUS
1. Union of India tnrough the 3zcratary, Department of Personnel and
Training, Government of India, New Delhi.
Ze The Chairman, Central Board of Excise and Custams, Department of
L Revenue, Ministry of Finance, Horth Block, New Delhi.
3. The Chief Commissioner, Central Exrise & Custams, Jaipur Zone.
4, The Ceommissioner, Cantral Excise & <Cuastoms, Statue Circle,

"C"Scheme, Jaipur.-1

: Respondents.

fr. S.K. Sharma : Counsel for the applicant.
Mr. T.F. Snarma : Counsel for the respondents.
¢ CORAM:

The don'‘ble Mr. J.K. Kaushilk, Judicial Member.

The Hon'lble Mr. A.K. Bnandari, Administrative Mamhwer.
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ORDER

Per Mr. J.[i. Kaushik, Judicial Memizer.

The applicant inter-alia assailed ths order dated 29.01.03 (
Annex. I-A by which h2 has been ordered to ke reverted from tne post of
Superintendent Group (B) to the past of Inspactcr Group (C) and has also

sought certain consejuential and ancillary reliefs.
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2. We have heard the learned <-mnsel for tne parties and have

careful ly perused the pleadings and records in this case.

3. Tne indubitable facts wnich ars relavant in resolving the
controversy 1nvolvad in the inst:ént zase are that the apblicant' while
working on the post of Inspector of Central Excize and Custom, ~ame to be
prancted to the post of Superintendant of Central gxcise and Cnstom Group
(B) in the scale of pay of R3.A500-10500 vide order ‘date:\v 22.09.2002
Annex(A.2). He immediately carriasd out the order znd enjoyed the promotion.

Thereaiter, by an order dated 23.1.2003, th2 applicant has b2en ordered to

' pe raverted from the post of Superintendent to the post of Inspector and

certain persons belonjing to reserved category nave be2n orderad to be

promoted.

4, The Original application nas keen filed on diverse arounds
naratted in tin2 O.A. Certéin judjyements of various courts including ‘tnat of
tne Tribunal have Lesn referred to in support of tne sontentions raised in
the O.A.

%5. A3 rejards the variance a preliminéry objestion was taken with
regard to maintainability of tnis O.A on the gr-:vrm-:l of '.alternative remedy
and it has been said that instructions were issued by th; DOPT vide OM dated

11.07.2002 and tney could not bhe implemented by the DFC and thare were

certain SC & ST candidates wno were selected as per their own merits and

3



w

thus a decision was taken to convens review [PC to rectify the unintended

mist;akes and a3 a result thereosf, tne imgigned ~rder had to be passed.

A, The learnad counsel for tﬁe applicant' nas submitted that the
a'ppli-:ant was promoted to the post of Sui:erinten::]ent sroup (B)  on
substantive kasis and the promotion was without any rider whatsoever.
Therefors the applicant has vested an inlds3feasible right to hold the post
and ha could not b2 reverted except after folliwing the due process oFf law
and Jiving ﬁ“ini' pn‘e—dev;isi.:'n.al‘ hearinj in the matter. AL this stag;a a brief
pause was given énd the learned -xmns2l for the respondznts wantad an hour's

time to ascertain the factual position a3 to wikether any show cause notice

nas hbeen Jiven to the applitant or not. The maltter was taken up again and

it was informad by the learn=d counsel. for the re_sp%:»ndents ‘that in the
instant case no show caus2 notice was Jgiven. ‘The l’éame:l“ counsel for the
respondent3, howsver, sumitted that in casé this Tribunal fe2ls that show
cause notice oujght €5 have been Jgiven, the respondsnts may be giveri Libercy
to take actizn in accordance with law.  However, he 3trenusly sukmittad
that the applicant has no cause worth interferense by this"l‘ritunal in a3
mich a3 it was very well kaown €2 him that certain orders have heen issusd
by the L[OPT rejardinj resarvation and alss in view of the amendment of the
Constitution of India and thex:é was hardly any necessi‘ty to Jive r;otL:e in

the matter.

7. W2 are very clear in our mind that in the present case, admittedly

the applizant was promoted on substantive basis without any rider whatsoever

and no show cause notice or pre—~decisional hearing has been Jiven to nim.

It would be pertinent to mention here that tha olrj Aistinction batwean a
judicial act and an administrative act nas wit;herej away. Even an
administrative ovder whish involves wivil consajuences mast Ly consiatent
with the rules of natural Jjustice. E:-:preésion ‘ivil  consequences’
encompa33es infraction of not merely proparty or personal rights but of

civil liberties, material deprivations, and non pzoaniary damajes. In 1ts
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wide umbrella comes everytning that affects a citizen in his ecivil Life.
8. Besides, what have beesn dismssed akove, the law has been
propaund=d throagh cne of th2 very celebrity judjemsnt paszed in the case of

H.L. Trenan and others vs. Union of India and othera [ AIR 1939 32 &A% ],

wherein their Lordships have elu:zidated and examined the significance of the
following <f the principles of natural justice. The relevant portion in

para 11 of the report reads as under:

"
seses eeoscansce ces o

It i3 now a well established principle of law that theres -an be no
deprivation or curtailment of any existing rignht, advantaje or
kenefit enjoyed by a Government servant witnout complying with the
rules. of natural justice by giving the Government servant without
complying with the rules of nataural justice by qgiving tne
Government servanc conzerned an opportunity of peing heard.  Any
arbitrary or whimsical exercise of powar prejudicially affecting
the existing <onditions of 3ervice of a Govarnment servant will
offend againat the provision of Art. 14 of th2 Constitution.
Admittedly, the employees of CORIL were not Jiven oppoirotunicy of
hearingy or representing their case bkefore the impugned circular
was i3ssu2d by the Board of Directora. The impugned ciroular
cannot, therefore, be sustained as it -ffenda ajainst tne rilea of
natural justice. " ‘

I Now applyinj tne aforesaid principle of law to the present.case,
since in the present case, the applicant was promosted on subs;antive basis
and has vestad rignt to nold the post no order visiting him with civil or
evil consajquence could have beén passed ajainst him without following the
principles of natural justice. The Qf'aresaid Jdecision squarely co{rers 6n

all fours the instant case. Tner2fore the impugnad order camnat e

. c‘-
sustained 3ince ther2 was an infraction Sf principles of natural justiy ce.
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10. In view of what has been 3tated and ¢iscussed above, there is
force in the instant application and therefore the éame i3 partly allowed.
The'impugned srder in 3o far as it relates to the applicant stand quashed
and tnhe applicantishall e entitled Lo all consequential benefits. H)wever}v
this order will not preclude the respondents from passing any freéh order in
acrordance with law. With rejard to the other relief(s) claimed by the
applicant he is at liberty to approach the Trilunal azcording to law. No

cost%.' - wr \ \/ . ’Si
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(A.K. Bnandari ’ ( J.K. Kausnik )
Administrative Member. Judicial Member.
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