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CENTRAL ADMIHNISTRATIVE TRIBUNAL
JAIPUR BENCH: JAIPUR.

. Q.. Ho. 2742002 Late of decision: 20.11.2003,

Snri H.P. Kacholia S/3 Shri Ram Swaroop Kacholia, agjed 40 years, r/o C-122,
Vidyut Najar, Gandni path, Vaishali Nagar, Presently posted as Suparintendent ,

Central Excise Head Office, Jaipur.

Applicant.
VERSUS
1. Union <f India tnrough the 3ecretary, Department of Personnel and
Training, Government of India, New Delhi.
2 The Chairman, Central Board of Excise and Customs, Department of
Revenu2, Ministry of Finanze, Horth Block, New Delhi.
2. The Chief Commissioner, Central BExcise & Customs, Jaipar Zones.
4. The Commissioner, <C2antral Excize & Customs, GStatue Cirzle,
"C"Scheme, Jaipur.-l /
: Respondents.
Mr. 3.K. Sharma : Counse2l for the applicant.
Mr. T.F. Sharma : Counsel for the respondernta.

CORAM:
- The Hon'ble Mr. J.K. Faushil;, dndicial Member.

The Hon'ble Mr. 4.6, Bhandari, Administrative Membzr.
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ORDER

Per Mr. J.H. Kaushik, Judiczial Memizer.

The applicant inter-alia assailed the order datad 23.01.03 (
Annex. I-A Ly which he has b2en ordered to ke reverted from tne post of
Superintendsnt Group (B) to the post of Inspector Sroup (2) and has also

sought certain consajuential and ancillary reliefs.

2. We nave n2ard the learned oounsel for the parties and have

careful ly perusad the pleadings and records in this case.

(XY

. Th2 indubitable facta which are rzalavant in reszlving the

controversy involved in the instant cas2 are that the applicant while

1

workingy on the post of Inspactor of Cantral Bxcise and Custom, came to be
promoted to the post of Superintendent oF Central Excise and Custom Gr«:)up
(B) in th2 scale <f pay of R3.5500-10500 vide order Jdated 23.09.2002
annex(A.2). I-le irrmediately carried out tine order and enjoy=d the promotion.

Thereafter, by an crder dated 29.1.2002, the applicant has been ordsred to

' pe raverted from the paat of Superintendent to the post of Inspector and

certain parsons belonjing to reserved catejory nhave 22n orderad to ke

promoted.

4. Tne Original application has been filed on Jdiverse groands

naratted in tie D.A. Certain judjements of varizus coarts inclading tnat of

tne Tribunal have besn vaferrad to in support of tne contanticns raisad in

the 0.A.

%5. As Legazd:, the variance a preliminary objection was taken with
rejard to maintainability of this O.A on the ground of }alternative remady
and it has been sa3id that instructions were issued by the [OPT vide OM dated
11.07.2002 and tney <ould not be implamented by the DPC and thare ware

certain 20 & 3T candidates wno were selectad as per their cwn merits and
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thus a decision was taken Lo coonvene raview [PC to rectify the unintended

mist_:akes and as a result theresf ¢ the impugned wrder had to be passed.

6. 'Iher_llear:ned counsel  for i:he applicant' nas subwitted that the
éppi icant was promoted to the post of Su‘perintendent Group (B) on
substantive basis and !;'ne promotion was without any rider whatsoever.
Therefore the applicant has vestad an indsfeasiinle right to hold the post
and he could not ke reverted except atfter following the due process of law
ard giving him pre-decisional nearing in the macrer. At this stagé a brief
pause was given aﬁd the learned counsel for the respondznts wanted an hour's

time to ascertain the factual position as to wiethar any show cause nntice

' nas been given to the applicant or not. The matter was taken up again and

it was informed Ly the learned counsel for the respondents that in the
instant case no show —ause notice was Jiven. The Léarnedu counsel for ﬁhe
respondents, however, sutmitted that in case tnis Tribunal feels that show
cause notice -ﬁ»ugnt to have been Jiven, the respondents may be given liberty
to take action in accordance with law. However, he stramously submitted
that the applicant has no cause wortn interfer=znce by this -l‘ribunal in as
much as it was very well known to him that certain srders have kwen issued
by the DOPT rejarding reservation and alsz in view of the amendment of the
Constitution of India and theré was hardly any necessibty to give éotice in

the matter.

7. We are very clear in our mind that in the present case, admittedly

the applicant was promoted on substantive basia without any rider wnatsoever

and no show cause notice or pre-decisional hearing has been given to nim.

It would beh bertinent to mention here that ths old diétincti‘:vn baetween a
judicial act and an administrative act nas wigliered away. Bven an
administrative order which involves civil consequences mist by consistent
witn tne rules of natural justice. Expression ‘'civil consequences'
enccmpasses infraction of not merely property or personal rights but of

civil liberties, material deprivations, and non pacuniary damages. In its
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wide umbrella comes everytining that af.fes“i__-. a citizen in his civil life.
8. Besides, wnat have been disoissed above, the law has heen
propaunded through one of the very <celebrity judiemsnt passed in the case of

H.L. Trenan and others vs. Union of India and others [ AIR 1929 32 &562 1,

wherein their Lordzhipa have elncidated and examined the sijnificance of the
following of the principles of natural justice. ‘The relevant portion in

para 11 of the report reads as under:

"
aceeooe LI I Y ) LI

eeoececsasesn s sesone . soecoose

It i3 now a well establisned pr m'*lple ~f law that there can be no
deprivation <r ourtailment of any exiasting riant, advantagje or

ben2fit enjoyed by a Government servant witinout complyiny with the
rulas of natural justice by Jiving the Government servant without
complying with the rules of nataural Jjustice by Jiving tne
Governmant servant consernad an opportunity of beind heard.  Any
arbitrary or whimsical exercise of powsr prejudicially affecting
the existing conditions of service of a Govarnment servant will
offend against the provision of Art. 14 of the Constitution.
Admittedly, the employees of CURIL were not given oppoirotunity of
hearing or representing their case before the impiugned circular
was issued by the Board of Directirs. The impugned circular
cannot, therefors, be sustained as it uffen.l.:. ajainst the rales of
natural justice. "

2] How applyingy tn2 aforesaid principle <f law to the pr:esent:Acase,
since in the present case, the applicant was pramoted on subs;antive basis
and nas vested rignt to nold the post no order visiting him with <ivil or
evil oconsequence conld have beén passed agains.t him withont following the
principles of natural justice. The 5f::’resaid decision squavely ':o\}ers on

all fours the instant case. Therefore th2 impugnad order cannot be

. .
sustained since there was an infraction of principles of natural justi ce.
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10. In view of what has been stated and 3Jiscussed above, there is

force in the instant application and therefcre the same is partly allowed.

Tne'impugneﬂ order in so far as it relates to the applicant stand quashed
and tne appiicqn;.Shall be entitled to all consequential benefits. HOweVer)
this order will not preclude the respondents from passing any freén order in
accordance with law. With rejard to the other relief(s) claimed by tne

applicant he is at liberty to approach the Trirtunal according to law. WNo
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(A.K. BnéangLL””””“ ‘ - ( J.K. Kaushik )

Administrative Member. Judicial Member.

jsve.



