Il THE CENTEFAL ADMINISTRATIVE TRIBUMAL, JAIFUR BELCH,
JATIPUR
Dated of order: 07.08.2003

CA Mo.260/2002 with MA 1o.318/03
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Madan Zingh s/c Shri Hanak Ram retired Fitter Gr.l
(Milrite) R/c CWM (LM) NWEF, Ajmer r/c P.Mo.90BE, Sali Uo.2,

Panchwati Colony, llear Feilway Staticon, Adarsh liagar,

Ajmrer.
.. Applicant
Versus
1. The Chairman, Failway Brard, Rail PBhawan, lew
R Delhi.
¥ )
2. The General Manager, North West Failway,
Headoguartere Office, Jaipur.
3. The Chief Werks Manager, Ajmer, llerth-West

Railway, Ajmer.
.. Respcndents
Mr. P.V.Calla - counsel for the applicant
CORAM:
HON'BLEF MR. M.L.7HAUHAN, MEMBFF (JUDICIAL)

HOI'ELE MF. A.F.EHAUDAERI, MEMBEF (ADMILISTEATIVE)
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The applicant wass sppointed as Fitter on
29.8.1957 under the Ccnivel of the Thief Weorks Manager,
Ajmer (respondent Nc.2). He subritted his resignaticn on
10.2.1977 on account of i1l heslth and his vresignaticn wss

accepted on 11.2.1977. Thereafter, after a lapse of about
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rs, the applicant submiktted an epplicetion dated
29,5.1981 for re-abpointment whereby stating the
circumstances under which he has submitted his resignaticn
and specificslly praying that his :aée ray be considered
for re-appointment. Ceonsidering his case syrpathetically,

the respondents issved letter dated 17th August, 1281
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thereby giving fresh appointment to the appljcént as
temporary Fittef. Copy of thise letter has been placed on
record a2s Ann.Ad. Perusal of this appcintment letter malkes
it olear that the'appligant was appointed afresh énd he
wés nét entitled te the hbenefit of his past services.
After securing.re—appoinéwent, the applicant for the first
time, made representaticn to the FRail Minister vide his
representation datéd 31.12.82 (Ann.2%5) that cther person,
who has resigned from service like the applicant, has keen
re-appointed Ly granting all benefits insluding Lhenefit of
Seniérity,_pay fivation, grade et-., whereas the same has
hgt been granted to him and thus requestéd that justicg
ray bLe done tao him.“Thereafter, the applicant continued to
rake vrepeated representaticns to ﬁhe Railway Ministry, as
éan_be seen fronm Aﬁn.AG dated 15.12.1993,_but nothing wes
heard in.the'matterf Thé applicant has also plaéed.on
record 3 letter dated 16.5.199%8 (Ann.A7) whjch states that
his case for ~ondcnaticn of break in service will Ee
considered cnly one or two years earlier to the date of
his retirement. The arplicant rvetired from service on
éﬁp*rannation sn 21.12.2000. Vide letter dated 31.1.2002
(Ann.Al), the appli-ant was informe@ that the matter
regarding cohdonatjon/of breaf in service was taken up
with the Failway Ecard end the Railway Bcard has shown its
unsbility teo condon the kreal in service and copy of this
lettér was sent to the application_far information. It is
this_letfer whiéh is under -challenge in this 0OA. The
spplicant hazs prayed the follaowing reliefs:-

"It is, therefore, prayed that the Hon'kle

Tribunal ray Pindiy rall for and exazmine the

entire réccréS‘relating to thie rczse and by an

appreopriate order or directisn the impugned
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.letter dated 21.1.2002 (Annexure A’l) may kindly
be declared iliegal and Ly an appropriate crder
or directicon the services renderéd Ly the
applizant frem 26.3.1957 ta 10.2.1977 may kindly
be ordered tec Le treated as malifying service
and the pericd j.e.'f;om'11.3.1977 to 17.8.1981
ray kindly ke crdered to ﬁe treated as the peri-d
gpend_on duty or the same may Le regularised as

per the Fules. The respondents may ke directed to

A
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count the taotal service of the applicaht
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qualifYﬁng service which comes oukb about 22 vears
- and afterlfalculating 3¢ years «of quaiifyiﬁg
seFQicé pension may kindly be srdered to Ee
recalculated and full pension ke paid to the

applicant with 211 ccnsesuential benéfits."”

2. We have heard the learned counsel for the
epplicant at admissicn stége.

2.1 The learned ccunsel for the aﬁplicant sonld not
satisfy us undef_what rule the services rendered by him
wee.f. 29.3.)1557 to 10,2,19%77 proceeded with break in
gervice of,abput‘é years can be counted as guslifying
gervice for the purpcse «of pensionar§ lenefits. From the
fautsistated akbave, it s eviéent thaf ihé applicant
though engaged as Fitter:on 29,.2.1957 sukbmitted his
resignaticn on 10.3.1977 whiéhiwas accepted on 11.2.1977.
As per Fule 11 of the Pailway Services (Fensicn) Fules,
1933, resignaticn by‘a.railway sgrvant from service sr
post shall lead to ferfeiture of his past.ser§jces uﬁless
it ies allzwed to bLe withdrawn in the public interest by

the appointing authority or his resignation is submitted

with a rurpose to take up, with proper permiSSion) an-ther

2




7
LW

: 4

appointment under the Government wheré.service:qualifies
tor pension. From what has been stated above, the sase of
the applicant is not coveréd under éither ~f the asfcresaid
conditicns as stipuiated in Rulé 41. It ies not the rcase of

the applicant that he has withdrawn his fesignation‘and

~

his rejuest was accepted by the appointing authority e 3¢
 ales not ' _ :
1sﬁ? case of the applicant that resignation was submitted

by him with a purpose to take up, with proper permission,
another appointment under the Geovt. where the service
analifies for pension. Thus, under Pule 41 of the Railway

ervices (Pension) Rules, the services rendered Ly the
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applicant w.e.f. 29.2.1957 te 10.3.1977 cannct be:countgd.'
a§ qualifying'serv@ce fer the pqrposé of peﬂsion and the 
services so rendered after acceptance of resignatioh shall
lead to forfeiture.of his past services.

2.2 ) Similarly, the learned ccunsel for the applicént
cculd not satisfy this Tfibuhal as to ﬁhdér what law or
instructions of the authority, pericd Q.e.f. 11.3.1977-
till 5%% re-engaged vide order dated 17.2.1%81 can he
treated as pericd spent on duty, when in fact he was Gut_
of job dufing this pericd and thus treated as'qualifyjﬁg

service for the purpose of pension. The word qualifying

service has been defined under sub-rule (22) of Fule 3 of

Pailway Services (FPensicn) Fules to mean service rendered
while en duty or cotherwise which shall ke taken into
g-count for the purpcse «f pensicn and gratuity adriscsikle

under the rules

2.3 As per Fule 20 of the Failway Zervices (Fensicn)

BRules, the c¢malifying service of a railway servant shall
cormence from the date he takes charge of the pest to
whish he is first appointed either substantively or in an

officiating'or terporary capacity provided that
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cfficiating cr temporary seetrvice is folleowed witheout
inﬁerruption, by the substantive sppointment in the same-
oY ancther service or post.
2.4 According ko Bule 21, which stipulates the
condition, sukbject to which the conditjén the service
dualifies_for,pensionary beﬁefit%, It'has beén stated that
the service of a railway servant shall not aualify unleés

his duties and pay are reqgulated Ly the Government, or

under vonditicne determined Ly the Government. It is

fufthér stipnlated that officiating or Eemporary service
followed without'interruption by substantive apfointment
or continuons servicé rendered under that Governmwent in an
officiating or berporary capaciky shall jualify‘for the
purpcse of pensicn. The applc-iant has not fulfilled either
of these fcnditjgns. During the pericd 11.3.1977 whén‘his
resignation was:accepted till 17.2.1921 Qhen he was re-
apprcinted as Fitter, he was not in the services <f the

Failways. As such his duties and ray were not regulated by

the Government, «r under ccnditicn determined by the

Government £o as to gqualify for the purpose of pensicnary
benefits in terms of Rule 21.
2.5 That apart, the applicant while subritting his

applicsticon dated 29.5.1981 has stated &= under:-

"I am fully cured now and I pray for considering

ry case for reéppointwent so that I mav be.saved

from passing through the'road Qf starvation.”

From reaf@ing of the‘porrion cquoted akove, it is
clear that he has'réquested that his reguest fer re-
appointwent mey ke considered sd that he_way ke saved from
starvaticﬁ. on the basis of this application, the
arplicent was given fresh appoinfment vide letter dated

17.8.81 (Ann.Ad). This letter specifically menticned that
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he has keen re-appointed as femporary Fitter on irecsh
hasis and he will nct ke entitled to the beﬁefjt of past
gervices. When he has applied for re-appointment and his
requést for‘re—apﬁointment was considereé and it was also
specifically made clear to the applicant that he shall not
ke entitied,for the benefit «f past service, it dces nsot.
lig in the égg%zof_the applicant at this éﬁagevto céntend
aqd piéadvﬁhaf hié past»services'eﬁéngbe‘cQUnted for the
purpose df penéiahary benefite ésbecially'wheﬁ under law
he is ﬁot entitled for ccunkting the serviées rendered by
hir w.e.f. 29.2.1957 teo 10.3.7i'on acccunt of forfeiture
JEf hie service on accéptance éf his resignaticon. Heocwever,
accordihg to tule, the applicaﬂt is aiso not entitled for
condonaticn of break in service w.é;f. 11.2.77 to 17.8.31
and to treatithe zame as periéd speht on duty as prayed
for by him. |
2.6 The contention of the learneé‘Counsél for the
épplibant that cne Shri R.N.Gupta who was alsc re-
'appcinted after fesignation was granted benefit of
géniorify, pay firaticn, grade et:. cannst be accpeted as
ﬁ%he applicant has nct shown as to how his case is sirilar
to that of éhri R.N.Gupta. Bven ctherwise alsa, if a
perscon has been'granted any trelief contrary to law that
cénnof becowe a cause of éction fof the othér.similarlyv
sitnated person to grant the similar relief. It is
juaicially'well csettled law that jllegelity cannct be
.péypetuated on the.ground of discfimination.'We find

K4

support of cur view from the judgement of the Hon'ble

Supremre Court in the case of State of Bihar and crs. Vs.

al
t

‘Iameshar Frasad &Singh and drs., (2000 (3) &c2 9d).

3. For the foregoing reasons, we sSee no infirmity in
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the impugned order dated 25.1.2002 wherely he was informed
that'his rejuest for condonation of break in service has
been rejécted by the Feilway Board. Accordingly, the

present OA is dismwissed ‘at the admissicn stage with nc

crder as to costs.

(M.L.CHATJHAW)

(A.F.BHANDAFRT)

Member (Admjnistrative) Member (Judiciél)




