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In THE CEHTPAI. A[1MI11I STF.ATIVE TRI BUUAL I ,JAIPUR BENCH I 

JAIPUR 

OA Ho. 3f.0/::003 with MA 110. 318/03 

Madan Singh s/•:, Shri llanr.JJ: Ram retired Fitter Gr.I 

(Mj}rite) F/0 CWM (LM) NWF, Ajrrer r/0 P.t·l·:..S-•OE, •3ali llo.'.;, 

Pan.:-hwati c.:.lony, near F.:iilway Stati•:•n, Adarsh 11agar, 

Aj1rer. 
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•• Applicant 

Versus 

The Chairman, Pailway B0ara, Fail Bhawan, New 

Delhi • 

Th~ General Manager, N0rth West Failway, 

Headquarters Off ice, Jaipur. 

The Chief Werts Manager, Ajroer, llcrth-West 

Rail way, A jmer. 

• • Re·spondent s 

Mr. P.V.Calla - counsel for the applicant 

CORAM: 

HON'BLE MR. M.L.CHAUHAN, MFMBEP (JUDICIAL) 

HOIJ'BLE MF·. A.LE'HAtmAFI, MEMBEP (ADMI11ISTF:ATIVE) 

0 R D.E'. ~(ORAL) 

The applicant was appointed as Fitter on 

29.8.1957 under the C0ntr0l 0f the Chief Werts Manager, 

Ajmer (respondent Nc.3). He subrritted his resignation on 

10.3.1977 on a 1:-count of ill health and his resignaU·:n was 

accepted on 11.3.1977. Thereafter, after a lapse of about 

4 ye5rs, the applic~nt submitted an application dated 

29.5.1981 for re-app0intrnent whereby stating the 

drn11nstances uncler which he has subrr·ittecl his ree:ignaticn 

and specifically praying that his caee may be c0ns:idered 

for re-appointment. Considering his case sympathetically, 

the responaente :issued letter dated 17th August, 1981 
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thereby giving fresh app0intrrent to the appljcant as 

terr-r:.orary Fitter. c.:.py c.f thie letter has been r:·lacea .:in 

record as Ann.A-4. Perusal .:.f .this appc.intment lettt:-r rr·aJ:es 

it clear that the appl~~ant wae ~ppointed afresh and he 

wae n·:•t ~nti tlecl to the benefit .:.f h:i s r:•ast servl.:-es. 

After securing re-app.:1 intrr·ent, th·e- appli·:-ant f0r the firet 

tirre, wade representation to the Fa:il Minister vide hie 

repreeentatian dated 31.1~.8~ (Ann.A5) that other person, 

who has resigned frDrr service lik~ the applicant, has been 

re-appointed by granting all benefits including benefit of 

s·eni6rity,_ Pi3Y fi:::atic.n, grade etc. whereas the same has 

\ if 
f not been gr~nted tG him and thus rEquested that justice 
~ I 

roay be d0ne to hi~. Thereafter, the ~pplicant continued to 

ITake repeated representations to the Railway Ministry, as 

can_be seen fr·:·rr Ann.Ar:. clatl?d 15.l.'.::'..1093, b1Jt neith'ing was 

heara in the.matter. The applicant has also placed on 

rec6ra a letter dated 16.5.1999 (Ann.A7) which sfate~ that 

hie case for condonation ~f break in service will be 

considered 0nly c.ne <:·r twc, yeeirs earlier tc1 the elate of 

hie retirement. The applicant retired frow service on 
(-

s u pe ran na ti 0 n on 31.l~.~ooo. viae letter dated 31.l.~OO~ 

(Ann.Al), the ai;.pli 0:-ant was inf.:.rmecl that the rratter 

regarding c.:,ndc.natio:·n of brea}: in servi·::-e wae tal:en up 

with the Pailway E0arcl ana the Failway E.:·arcl has shown its 

unatility to conclon the breat in EErvice and copy of this 

this letter which is uncler :-h.:1llenge in this OA. The 

applicant ha8 prayed the foll0wing r~liefs:-

"It is, therefc.re, i:·rayecl that the H.:,n'ble 

Tribunal way ~indly call f0r and e~amine the 

entirE records Telating t•::i thie. 0::-eise and by an 

appropriate orcler or cljrecti~n the iwpugnea 
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. letter doted 31.1.::200:::' (Anne:-:ure A/1) may kindly 

be declared ill~gal and by an appropriate craer 

Qr di re.::-t ion the serv i .:-es renderea by the 

ar:0pli 0::-ant frc 0m ~~1.:3.1·~157 t·:· 10 • .? .• 1977 may l:indly 

be araered t0 b~ treated as qualifying service 

ana the period i.e. fraw 11.3.1977 to 17.3.1981 

rray kindly be ordered tG be treated as the peri0d 

spend en duty 0r the same may be regularieed as 

P'~ th~ Pules. The reep0ndents way b~ directed to 

count the total service 0f the applicant as 

qualifying service whi.'_::-h .:.:.wes out about 38 years 

-and after calculating 3S years cf qualifying 

service p~nsi0n ~ay kindly be ordered to be 

recalculated and full pension be baid io the 

c:ippl i,C"ant with al 1 conse.:iuent ia 1 tenef its. " 

We have heard the l~arned counsel for the 

applicant at adrrissicn stage. 

2 .1 The I.earned couneel f;:.r the apr,:.l i 0:-cint 0::-.::1ul d not 

satisfy uc: uncler what rulE· the se1·vices renclerea by him 

w.e.f. ~9.8.1957 ta 10.3.1977 pr~ceedecl with break in 

service of about ~ years can be counted as qualifying 

facte stated ab0ve, it js evident that the applicant 

though engaged as Fitter 0n ~9.8.1957 submitted his 

reeignaticn on 10.3.1977 which was accepted on 11.3.1977. 

AE pe.·r Pule -Jl c·f the Faqway Servj·:-es (Pensic.n) Pules, 

1993, resignati0n by a railway servant frow service or 

post shall lead t0 fcrfeiture 0f his past eervices unless 

it is all~wed to be withdrawn in the public interest by 

the ai:·r: .. :~int:ing authority or his resignation is eubmittea 

with a purpose tc· tciJ:e up, with pr.:0per permissic0n, an•:0ther 
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for pension. From what has been stated ab0ve, the case 0f 

the applicant is not c0verea und~r either of the af0resaia 

c0nditi0ns as stipulated in Rule 41. tt ie not the case of 

the applicant that he ha~ withdrawn his resignation and 

his re.:ruest was accept ea by the at:'·pc·i nt i ng auth.:.r i ty• ~- 3 t 
aJ.u l"J'l--

i s';(a case of the applicant that resignati•:in was subIPitted 

by hirr with a purpos~ to take up, w~th proper perwission, 

another apr:·.:.int,went uncler the Gc.vt. where the service 

q~alifies for pension. Thus, und~r Pule 41 of the Railway 

Services (Pension) Rules, the se1.·v ices rendered t.y the 

applicant w.e.f. 29.8.1957 t0 10.3.1977 dannot be counted 

as qualifying service f0r the p~rpose 0f i:ensi6n ana the 

services so rendered after acceptance of resignation shall 

lead to for1eiture of his past services. 

2.2 Similarly, the learriea c0unsel for the applicant 

cculd nc,t satisfy this Tribunal as to uncler what law c·r 

instructions of the authority, period w.e.f. 11.3.1977 
-4~ 

till ~ re~engagea viae order aatea 17.3.1981 can be 

treated as period spent on auty, when in fact he was ~ut 

of job du~ing this period &nd thus treated as 0ualifying 

service for the purpose of pension. The word qualifying 

service.has been defined under sub-rule(~~) of Pule 3 ~f 

Pailway Seivices (P€nsion) FuleE t0 mean servic~ reridered 

while c.n duty c.r •:itherwise which shall J:.e· taJ.:en into 

account for the puipose cf pen~ion ana gratuity adrrissible 

under the rules 

2.3 Ae per Pule ~O 0f the Pailway Services (Pension) 

Rules, the qualifying service ~f a railway servant shall 

c0rrwence frow the date he takes charge of the poet to 

which h~ is first appointed either substantively or in an 

officiating or tewporary capacity provided that 
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offjciating .:.r terq:.i:.rary ee.ervi·:e is fc.llc.wea withc.ut 

or another servite 0r post. 

2.~ According to Pule ~l, which stipulates the 

qualifies fc.r pensic.nary benefit~ It hae been statea that 

the service of a r?ilway servant shall not aualify unless 

his duties ana ~ay are regulated by the Government, ~r 

unaer condi ti .:.ns aet errrri necl by the Gc.vernw~nt. It is 

further stipulated that 0ffi0iating or tewporary service 

followed without tnterruption by substantive appointwent 

or continuoue service renaerea unaer that Governrrent in an 

officiating or t~IDporary capacity shall qualify for the 

purpose of pension. The applcia~t has not fulfilled eith~r · 

vf these .:cnclitio:0ns. During the perioa li.3.1977 when hie 

resignation wae a~0epted till 17.~.1981 when he was re-

appr:.intea as Fitter, he was not in the services c.f the 

Failways. As such hie duties ana pay were not regulated by 

the Governwent, 0r under condition determined by the 

Government eo as to qualify for the purpose of pensionary 

Ci ~ benefits in terros cf Rule ~l. 

2.5 'That apart, the applicant while subrritting his 

application dated ~0.5.1981 has stated as under:-

" .r am fully cured nc.w ana I pray f.:,r ci:.nsiclering 

rry case for reapp.:.intrr•ent sa that I rr·ay t.€ savea 

fr.:.n-• passing through the rr::.ac1 ;:if starvation." 

Frorr1 rea/lai ng .:.f the pc,rt·i on qur::•t ea above, it is 

clear that he has r~questea that his request for re-

apr:·.::d.ntn'ent iray be .:":.neiderecl so that he rray be savea fr·:·IT' 

starvaticn. On the baeis of this application, the 

appl i ·~ant was given fresh ar:·PC·i nt ment vi cle letter aat ea 

17.8.81 (Ann.A~). This letter specifically mentioned that 
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he has been re-appointed as terrp0rary Fitter on fresh 

basis and he will not be entit~ea to the benefit of past 

services. When he has applied for re-appointroent and his 

request for re-appointrrent was considered and it wae also 

sper:ifically macl_e .:lear tc. the applicant that he s.hall n·:it 

be entitlea.for the benefit of past 
>Y\~ 

service, it dcies not. 

lie in _the mi--Rdt.':'f the appli·:ant at th.is stage to .:·c,ntend 
(JJ..mdt/ 

.s:h-S-lk be countecl fc.r the and plead that his paet services 
--

purpc,se- .:·f pensi•:0nary benefits especially when under' law 

he is not entitled f0r c0unting the services rendered b~ 
.-

hi~ w.e.f. ~9.3.1957 to 10.3.77 on acr:0unt of forfeitur~ 
c· 
'ot his service ori accept~nce 0f his resignation. H0wever, 

according to rule, the applicant is also not entitled for 

cpnd0nati0n of treat in eervi~e w.e.f. 11.3~77 to 17.8.31 

ana ta treat the same as period spent on duty as prayed 

for by him. 

2.6 Th~ contention of the leerned eounsel for th~ 

applicant that otie Shri F.N.Gupta who was.alee re-

appointed aft~r ref:ignatio:0n was granted benefit of 

seniority, pay f~xati0n, grade etc. cann0t be accpete~ as 
/",: 
('' . 

the applicant has not sh0wn as to how hie case is siwilar 

to that of Shri R.N.Gupta. Even otherwise also, if a 

person has been granted any relief contrar~ to law that 

cannot becorre a cause of action for the other si~ilarly 

si~uated person to grant the siwilar relief. It is 

judicially vell settled law that illegelity cannot be 

perpetuated on the ground of discriroinati0n. We find 

support of our view frow the judgewent of t~e Hon'ble 

Suprerre Court in the case Bihar ana ors~ Vs. --- ---

') 
._). Fc•r the fc.regc·ing reasc,ns, we see nc.- infirmity in 

~ 
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the i1rpugnecl .:.rcler elated ~!: .• l.~00:=' wherel:.y he was infc.rmEd 

that his request for _c0nc10nati0n 0f break in serviae has 

been re-jectecl t.y the Failway Boara. A·::i:·l'.:.rdingly, the 

preEent OA ie diErrissecl ·at the ac1~issi0n stage with nc 

crcler as to costs. 

(~l(J ~-
( M. L. <:~HATJHAI~) 

Member (Judicial) 


