v CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH: JAIPUR

0.A. No. 322/2003 Date of decision:.20.11.2003

Rajendra Kumar Dubey, 5/0 late Shri Ram Gopal Dubev, ajed about 40 years, R,/O

7,/147 Malviya WNagar, Jaipur, presently postad as Inspector Law, Cencral
BxciseComnissionerate, Jaipur. 1

:Applicant.
VERSUS
1. Union of 1India througn the Secretary, Ministry of Finance,
Department of Revenue, North Block, New Delhi.
2, The Chief Commissioner, Central Excise & Customs, Jaipur Zone.
3. The Commissio, Central Bxcise & Customs, Statue Circle, 'C"
s Scheme, Jaipur. 1
¢ Respondents.

Mr. S.K. Sharma: Counsel for tne applicant.

Mr. T.P. Sharma: Counsel for tnhe respondents.
CORAM:

The Hon'ble Mr. J.K. Kaushik, Judicial Member.

The Hon'ble Mr. A.K. Bhandari, Administrative Member.
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ORDER

Per Mr. .J.K. Kaushil, Judicial Member.

The applicant inter-alia assailed th= order dJdated 29.01.03

~—

Annex. I-A by which he has bz2n ordered to ke reverted from the post of

Superinterdlent Group (B) to the post of Inspestsr Group (C) and has also

sought certain conseqential and ancillary reliefs.

2. We have he2ard the learned counsel for the parties and have

carefully perusad tha pleadings and records in thiz case.

3. The indubitable £acts which are ralsvant in resolving the
controveray lnvolved in the instént case are that the applicant’ while
working on the post of Inspactor of Central Excise and Custom, came to be
proamsted to the post of Superintendent of Central Zxcise and Custom Group
(B) in the scale of pay of Rs.G500-10500 vide crder dated 23.0%.200C
Annex(A.2). He immediately carried cut th2 order and enjoyad the promstion.

Ther2after, by an crder Jdated 19.1.2002, the applicant has been ordered to

" pe raverted from the post of Superintendent to the post of Inapector and

certain persons belonging to reserved catejory nave h2en ordered to be

promated.

4., Tne Original application has keen filed on diverse grounds
naratted in tre D.A. Certain judjaments of varisus courts including that of
tne Tribunal have bean referrad to in support £ the contantions raised in

the 0.A.

25, As rejards th: variance a preliminary objection was taken with
ragard to maintainability of this O.A on the ground of 'alternative remady
and it has been 3aid that instructions were issued by the DOPT vide OM dated
11.07.2002 an:i "tiney swoald not ke implementad kv th2 DPC and there wer?

5 3T candidates wno were selected as rer their cwn merits and
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thus a decision was taken to ~onvene raview DPC to rectify the unintended

mist;akes and as a reault therecf, the impugned order had to be passed.

H. The learned <ounsel for the ‘applicantl nas submitted that the
éppiicant was promoted to the post of Superintendent Group (B) on
substantive [asis and tne promotion was without any rider whatscever.
“Therefore the applizant has vested an indefeasible right to hold the post
and he could not b2 reverted axcept after following tne due process of law
ard giving him pre-decisional hearing in the matter. At this stagé a briet
pausa was Jiven énd the learned connsel f£or the respondents wanted an hour's
time to ascertain the factual pasition as to wnether.any show cause notice
nas heen Jiven to the applicant <r not. The matter was taken up again and
it was informed Ly th2 learned counsel for the respsndents'that in th2
instant case2 no show caﬁse notize was Jgiven. The léarned“counsel Eor the
raspondents, howaver, sutmitted that in case tﬁis Tribunal fe2ls that show
cause notice osught €2 have been gJiven, th2 respondants may be giveh libercy
to take action in accordance with law. However, he strenuously.sdbmitted
that the applicant has no cause wortn interference by this Tribunal in as
mich as it wés very well known to him that carcain srders have been issuad
by the DOPT rejarding reservation and als: in view of the amendnent of the
Constitution of India anﬂ theré was hardly any necessity to give &otice in

the matter.

7. We are very <lear in our mind that in the present case, admittedly
the applicant was promoted on substantive basis without any rider wnatsoevar
.and n> show caude notice or pre-decisional heariny has besn given to nhim.
It would ke pertinent to mention hera that the old distinction batween a
judicial act and an adwministrative act nas withered away. Even an
administrative order whnich involves ~ivil consaguences must by‘consistent
with rhe Euiés of mnatural Justice. Expreasion ‘'civil consejuences!
encompadses infraction of not merely proparty or parsonal rights but of

civil likerties, material Jdeprivations, and non p2ouniary damages. In its
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wide umbrella comes everytning that affects a citizen in his civil Llife.

E. Besides, wnat have been discussed akove, the law has Dbeen

propoundad through one of the very celebrity 1ud:1::m»°nt passed in the case of

H.L. Trenhan and others vs. Union »f India and others [ AIR 1303 56 ],

wherein their Lordships have elucidated and examined the significance of the
following of the principles of natural justice. The relevant portion in

para 11 of the report reads as under: °

ll
LI esseoss ssoe e

It iz now a well establishad principle uf law that there can be no

deprivation cor murtailment of any existing riat, advantaje or

benefit enjoyed Ly a Government 3ervant witnout complying with the
rul23 of natural justice by Jiving the Governmant servant witnoat
complying with the rTules of nataural justice by qiving tne
Sovernment servant concernad an opportunity of eingy h2ard.  Any
arbitrary or wihimsical exercise of pow2r prejudicially affecting
the existing conditions >L service of a Government servant will
offend against tne provision of Art. 14 of the Constitution.
Admittedly, the employees of CORLL were not given opporotunity of
hearing or vepresenting their case before the impugned circular
wa3 issuad by the Board of Directors. The impugn2d circualar
cannot, therefore, be sustainad as it uhl:ends ajainst the rules of
natural justice. "

. Now applying tne aforesaid prinziple <f law to the pr.esent case,

\O

since in the present case, the applicant was promdted on substantive hasis
and nas vested ri'gnt t> nold the post no order visiting him with civil or
evil conseguence —ould have been passed ajainst him without fnllowmg the
principles of natural justice.  The aforezaid decision squarely covers on

all fours the instant case. Therefire the impuanad srder canndt be

. . [
sustained since thare was an infraction of principles of natural justiy ce.
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10. In view of what has besn stated and disonssed above, there is -
force in the instant application and therefore tha Same is_partly allowed.
The‘impughed rder in 3o far as it relates to the applicant stand quashed
and the applicant.Shall ke entitled to all consa;uential benafits. HOweVér}'
this srder will not preziunde the respondents from passing any freéh order in
acoordance with law. With regard to the other relief(s) claimed by the
applicant he is at likerty €5 approach the Trirunal acoording to law. No

costs.
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(A.K. Bnandari) ' - ( J.K. Kaushik )
Administrative Member. Judicial Member.
jsve.



