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11 THE CEMTEAL ADMINISTRATIVE TRIENIAL, JALFIR EENCH, JALAUR
oA 203/ 2003 with MAs 257/03 L 255/03

DATE OF DEDER: - 19 ,00,2003

L. Jiténdra Swercop Shamna son of Late Shri B.S, Shama
worl:ing as THCR in th: {ifice OCTI, iorth Westsmn Railway, Jaipure
2, Ashol: sy Gupta son of Shri RL,L. Gurta worlking as ETTE

in the Office of DCTI, Horth Westsrn Railway, Jaipurs

3 Man Mohan Gaur son of Shri J.FJ Gaux worling zs HITE in the
office DCII, Horth Western Railway, Jalpurd
Jolest Applicants

VE RSUS
1, Unicn of India through General Manager, Morth sty
Railway, Jaipur Division, Jaipur.
2, Divisicnal Railway Madager, Worth Weet Reilway, Jaipur
Division, Jaipur;
3. Sr. Divisicnal Rersonn:l Officer, Horth Wast Railway,

Jaipor Division, Jaipur.
e oo Respondents.

Mr., Rajzndra Veish, Counszl for ths applicaity

 CORAM:

Honthle Mr. M,L. Chauhan, Member (Judicial)
Hon'ble Mr, A.IZ. Bhandzri, Member (Adninistrative)

ORDER
PER HOM'RPLE MR, M,L. CHAJHAN, MEMBER (JURICIAL)

Tha applicents, three in number, have ¢ reasrlier filed

DA Mo, 320/ 2000 against the impugnad order dabed 25,1.2000 by

which Genazal Sméc:s.et ary, WEH Grant Rosd, Mumbal was infoxmed that
the currency of the pansl datad ©,1,07, in vhich the names of

the applicants ware interpolated by order dated 531‘.‘-&‘].999 hat 2xpdired
on A,181970 after the lepse of twe years and hence the guestion

of inclusion of nan2s of any amplovees in the said panel does not

arise, The Sagind @/9\;”\'1.35 allowed by thiz Tribunal vide oxrder dated
e N i A << . . . . .
q2,200L, i e =2 the diractions iszsuad by this Eribunal
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i

was to the followin Meffect .

"(i) The official respondents are dirascted to grant promotions
to the gpplicent: in ©A Ho. 200/2000 on the basis of panel
dated 9,0,07 vith effzct fraa the dete their immediste
junior candinates in th? said panel vere promoted with
all consedquential benefitse




2 Fursuant to the szid direction issued Ly this Tribunal,

Y

the respondents have izsued offics ordar dated 23,02:2001
(Annexuze &/ 2) whareby giving profoma promcticn ta the app plicants

A

we,fe 7.3.597, the date o which :u'mu-dl t2 juniors in tha :::Ld

pdn°1 were }'iI‘L,"'ﬂUL,'—‘Lh _:,' e i; m Fe“*l"l’lf‘ a_Ur:Lm;:r; uy’ g

T T

aforesaid order, th2 ar.pllc;hn,, have filed th: present 0A whozehy
praying for the following reliefsi-

w (3 ) priate order or dirzcétion 1he imougne 3 onder
(£) dgwﬁd gi,fl’irfi L Annsxure A2 wher h‘:’ the irqn«jt,lul has
bz en o;.dv-'rm't.o the hichzr me 111: fn'l e%lmhp axppl]:nj ca?tgn
nly as profoma promotion &nad hC\ imal fixation has bee
301’1'-' cc:n‘g,r;ry to r1):he ordey dated 02,02,2001 Annex, A/1
=d by tnl;, Honthle Trlbur'al ful all conae«-‘luentlal
%bnéflt in qum. of tha applicants, The sruer may, b2
noc:.flea tc that 2xtent del=%ing the ‘word "profoma® and
notional fixstion and theleby dipzct the resbondent
ay all arrears as per retrospactive promotion and
Annex. A/1,:
(§) By afi further appropriate order or direction the respon-
- dent: may be directzd to modlfy the order dgtzd 23,2,2001
Arme" C A0 in view of the order datzd 02.02,200L P asse it
y this Honthle Trlbundl and l‘d" all fd.nanw al banefits
of the poonoted posts metrispactivdly,

3

3. The griavancs of the aﬁazr»];ir mnts as can he szen from the
grounds Laken in this 0A as w2ll &as from th? prayer claus2, as
reppoduc 2d abwe, is that the opder dated 23,22.2001 (Annexurs
A/2) is not “accordme: with the direction issued by this Tribunal
in DA No, 3"0/4_00() and is contragy to th: law laid down by the
Supraie Court in Food Comnoration of India vs. 3,M, MNagarkar.
2002 SCC (L&S) 312 and divections, 1%5u2d to *the respondents to

grant financial benafits to the a';..pch.ants fron the date from which

notional promotion has b2en granted o the aprlicants in toms
of the aforesaid order dzted 2,2,2001 passed by this Tribunal,

1

itsted for adnission on O4,.6,4200 )3 and
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4, The matiar w

) vhich date, the ='t’r,c-nti"n of the

*U
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subszguently on 01,8,.200 \
aprlicant was 1mr1-,.,d as Lo how tha fresh OA is maintainatsle for

—-

the exacution of the order passed by this Tribunal dated 0Z,02,2001

spacially when there iz mmedy available undar th2 Adainistroativa
Tribunalts Act, 1935 (
adjournad for two wezls on the prayer of the lesmed counsel for

the applicant to study the matter further and the: matter was
ordexed to Lz listad on 4,9,2003, Ther2after, the mattss w:é
adjourmed for admission from tim2 to tima2.and -final].y ofi 16,2200
The lzamed counsel for the applicant subaittad thet the prssent
application is maintainahle and it is =2 frash ordar passed by the

:'J;-d-

('l

sistad that the finding may be given on this

point, %

[%}]
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authorities and ;

3

nereinafter ra2ferpsd to Act), Th® matter was
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5. We have heard the leamed counsel for the applicant and

w2 are not inclined to acce;..,t the contention raised by the l2arnad
couns 2l for the applicant, From the facts as can b2 gathated from
the earlier OA Ho. 3%0/2000, it is cl2ar that the resp ondents prepa-
red a panei.dated ¢.141057 for the post of Head Travelling Ticket
Exaniner in which the names of the applicanis were ndt ther . The
nanes of the applicants wers subseqently 1nserted/interpolated

at sl. nos. 22(a), 23(a) and . 23(b) vide order datad 51,1979,
almost after lapse of twn years, It is also not dizpputed that the
persons who wirz at sl, nos. 24 to ¥ in the earlier panel wep2
promotad earlier to insertim of names of th2 anplicants in the
pan2l sibsaguently. Th: names of the applicants were insarted aftar
a lapse of two yzars on the panel datzd 231,197 whan the said panel
had alpeady expired, Hencz the inclusi:in of names of any employs?
after the expiry of perio«:l of pzn2l may not be proper, Howaver, this
Tribunal vide ord:sr dated 02,02;200L, the relevant portion of which
has bezn reproduced herein above, had granted the rveli=f to the
spplicant rightly or wrongly, Further the said judgement® has atitained
finality. As such correctn2:s of ths judgenent cannot be gone into s

64 As alraady stated above in this 0A, © © o . s
th2 only grisvancs of th2 applicants, is rega .g th~ J.mpl@uwnta-
timn of the order of this Tribunal dated 2,2,200L which accoriing

to the aprlican® has not bae3n fully complizd with in as much as
they were promoted from back date notionally whzreas they should
have also h2en givan the mon2tary benefits from th® said dat:, This
“is evident from th: gmunds talen in the 2A a3 well as from the2
reliaf sought in the CA, which has b2en Jquoted abovay Thus the
quastion which arise for our considarzticn in this case is nhether
the applicants should have filed the substantiva OA for se2king the
implementation of the order of this Trikunal or thay should have
resorted to dhapefficacions and 2ffective rem2dies availablzs as
providad unde;/ the Administrative Tribunal!s Act, 19253

v

7. The Tribunal can 2x2cut2 its own order in view of the
provisions contained undzr Sectim 27 of th2 Act: 3imilarly, the
Tribunal has power under the Contaapt of Court Act in cas2 the
ordar of the Tribunal has not b2en compliz2d with, Thus in vizw of
the provisions contained in the Administrative Tribunal's Act,
according to us, fresh DA is no?:kb\;n-'ady in casé the order of the
Tribunal has not b2en complizd with fully by the rsspondents, It

is legally w2ll settled that whare under statue rem2dy is availazle,
that remsdy has to be axhausted, In case frash CA is entz2riained
for part implamantstion of the order pas:zed by this Tribunal without
resorting the raazdy availabl2 undar th2 Act, it will amounts to
giving go-way to the statutory prvisions which is not permissible

undsr the law
B

<
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In view of this, w2 arz of the fim view that the fresh
OA for non implesmenting th2 order dated 02,002,271 is not a proper
remady.

8. At this stage, it may b2 useful to rafer to the desision
of the Delhi High Court in the cas2 of M, Ganesh vs, AKX, Belwal,
2{3:,3(4) SLR 338, In this case, two writ pztitions, CWP Ho . 503/%9
and CWF 3833/1999 ware £il2d against th2 judgement of the Tribunal
wherzas CWP No,t 223/2001 containing the reliz2fs, as mention2d in
Para 14 of th2 judgement, were filed direcily by the p2titimer
before the Hbn'ble High Court vhareby challenging the OJM. dated
2.02.,2000 which were not the subj2ct matter b2fore the Tribunal
in earlier OA and had also challengsd the impugnad judg2ment of
the Tribunal datad 7.,1,41995 ) The leamned judges of the Hon'hle
High Court after considering the decision of th2 Hun'bl: Apex Court
in L. Chandra Fumar vs) Union of India 1997 (2) SLR 1 in Paras 29
ana 30 hzas obszrved as under:- '

"2, A Writ petition cannot bhe filed bhefore this Court diractly
for implementation of the judgwment of the Tribunal, The
Tribunal can 2xzcutz its own order, It has also been
obs2rved in T, Sudhakar Prasad v, Govty of As®y (2001) 1
SCC 518: Q.Col(l)SLR 504 (5C) that the Tribunal has powsr
undar the contampt of Court Act, 32ctions 17 and 27 of the
Administrative Tribunal Act arz absnlutely clear and
unanbiguous, The said provisions read thus:-

"17s Power to punish for contempt:~ A Tribunal shall
have, and 2xercise, the sam2 jurisdiction, povexr and
authority in respect of Contempt of itself asz a High
Court has any may exsrciszes and for this purpose, the
rovisions of thée Contampt of Courts Act, 1971, shall
have effect subject to ‘tlh’% motdfications that -

(a) the reference therein to High Court shall constiued
@8 -including a refersnce to such Tribunal ¢

(b} the reference pf to the Advocate~General in Saction
1% of th® :zaid Act szhall be construed, -
i) in {ala’cion to the Ceptral Administrative
Iibunal, as a referance to the Attomey Gineral
r the Solicitor Gen2ral or the Additichal Solicitor
eneral; and

(ii) in relation tc an Administrative Tribunal for
a State or a Juint Administrstive Tribun:l far two
o more States, as a raference to the Advocate
Gensrzl of th2 State or any of the Statz:z for which
such Tribural has heer establishzd,®

of & Tribunal- Subject to the
3 Act and the rules, th: order
sposing of an application or
an appeal shall bes final and zhall not b2 called in

27. Execution of grder
i
question in sy Court (including a High Court) and such

other proevizics of th
of a Tribunal finally d

ek et G L]

e

order shall bz exscutzd in the sape marmer in which

any fingl order of the nature refzrrsd to in clause (a)
of " sub-section %“S' of the section 20 (whzth2r or not
such final order has actually been made) in respect of
the grisvance to which spplicsticon ralates would have
been exzcuted M 4,%/
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33 In that view of the matter, We ars of the opinl i) 'l:hat, cw.
N Mo, 2234/ 2001 95 riot maintainabl®, The remed'{' of the pztitigner

the rzfore, Would bz to approach the Adeinistrative Tribunal
]

It

‘ a‘t ‘t}-le first il‘lstance ‘0:.‘0‘0{. .
Thus the mattar is sguarely covzred byths decision of the
Dielhi High Ccourt in the case of M. Ganesh vs. AL, Relwal (supra)

Q. The learned couns2) for th2 applicant has also relied upon
tha decision of the Apsx Court in Food Corporstion of India v
S.H. Nagaxkar, 2002 30C (LaS) 312 to contend that he is 2ntitled
for mon2tary benefits, This judgemen®t is not of any h2lp io the
applicante’ In that case, leamed Single Judge of the High Court
allcwsd th: Writ Petition in terms of direction given in Para 7 of
the judgament. Theizaftsr petitioner filad the Contempt Patition
which was withdrawn an2 subsaduently filed second contempt petition

which was disposed of relegating the p etitioners by filing a civil
Writ Petibion, Thereafter the petiticner filed Writ Petition b2 fors
th2 Funjeb and Haryana High Court and on 10312,.1998, th2 High
Court held thst since the writ petition was in the nature of
apiplication for 2xacution and full implementastion of order pass2d
by Court a s=cond Writ Petiticn wss not maintainable,s It was

In view of tl‘v‘:w%hser\r&tion of the High Court in its ordsr

. , ceulion - . ,
dgted 1031241996, "2 % Petiticns were filed by the applicantunder
orday 21 Rule 10 & 11(2) read with Section 151 of the CPC praying
for exacution of order but the . " same was dismisssd as not
maintainakle on the ground that applicent had earlier filed
contzmpt Patition, Ageinszt this order, the petitioner £ilad SLP(C)
How 1182 of 1993, The Apex Court made the foll wvindg observstionss-

"The_doubt of tha patiticner is with regard to ths final

Lo dlrecticn in the impugned ordar ives the remedy t
approach the civil court kJwi;zether it is to approach {heo
gxecution court or to fils a frzsh suit for that remedy.
In the circuwmstances, he is at libsrty to diove the High
Court for reviszw or clarification of {l'e impugned ordar to
clazr the doubt, Without prsjudice to the rigRtsz of the

»etitioner to move the Higs Court that puopose he
1P i dismissedz:“ g Court for that purpos2, the

The pstitieer th2reafter filad the Review Petition in
Execution Applicstion filed earlier, Rsview Petition was alloweds
Application for execution of origimal order passad in CWP Moy
4782 of 1993 was alsc allewsd and original order passed in G
was modifizd to the exteni that petitioner shall be entitled to
arrzar of pay from the date of judgement. It was in this conbaxt the
A pex Court obssrved that in 2x2cution procsadings, it is not
permissibls to go bayond the order which was passed in the Wpit
Petitiony b{,
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Thus from the abova, it is duite eviden®t that aven the
Apex Gourt has not szt aside the finding of th2 Punjab and Haryana

1,

High Court thab zecond writ patition vhiich is in the nature of

application for execution and full implementation of the omaer

» Fs
‘passzd by court is not maintainabla, But the Apex Court in that

judgement had obszrvad 33 th at whilz exzouting the orden/judgansnt
it is not pamissible to go beyond that order snd modify the samed

10, Tn the instant case, as alrsady submitted, the spplicants
have not filed any exscution proc2edings espacially when such
remady was availabl? to thaw under Seckion 27 of th2 Act’: At this
stage, we may also hasten to add that the nanes of th2 aprlicants
did not £1i xd ;:; mentiorned in the pansl Jdated 9 G117 but their
prporated after a laps? of aboul two y2ars vide ordex

=
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datzd 5.1‘19;.9 5, sly nosy 22{a), 23(a) and 23(b) ra2sp2ctively and
subsaquantly 7 they havea b3an given profoma promotion w.2 o
7:331937 as can bz s2en from the imuugned ordar dated 23,2,2001

(Annexure A/2), In ‘th:a facts and circumstances of the caze, as
menticned zbovz, in

(2]

ase ths conpatent authority had held that
the applicants wer: entitlaed for promotion froa the dats they have
actually joined on the post of Head Travelling Ticket Exaniner,
such a finding carnnot b2 said to be palpably wrong in viaw of the
law h@ld by ther Ap2x Caurt in Post Gradiats Institute of Madical
Education & R.s:-arun, Chandigarh vs, Raj Kumar, 2001 SCC (LnS) &5,
wnzre tha Apex Court had hald that the payment of bacl wages having
discretionary 2lament involved in it has to b2 dealt with in
fact and circumstances of 2ach case, Ho strait jackst fomula can
be evolvad, Howevar, facts hav2 to b2 consider
proger perspectivey

1ls Sinca we have given a positive finding th:t the presant
application is ot maintainable in view »f th2 efficacious and
effective remedy availablz ander the Administrative Tribunalls

Act, 1935, we have mad2 these observations in order to satisfy
curs2lves as to whather the impugn2d order {Anexure A/2) passe

by th2 respondents wheveby th: applicants have bae2n given all the
consaequantial benefits from the back Jdatz axcept wagss, can be said
to be wholly illegal, N However, since We have given our finding
that the pr2sant spplicstion is not maintainabl2 in view of the

nam application of e

tiective remedy availsble to the applicants
undar the Sdninistrstive

Tribunalts Ach, 1485, Thizs2 observations
have bz2n made by wav of passing referance. 'I'hu.; we are of the view
that this OA is in the nature of spplication for execution and full
impleamantation of order dated 2,2,2001 passed in OA Ho, 300
hence not maintainabley

2000
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12, Even yat for ancthet peason, th2 presant application is

not maintainabla, Bven if it is h2ld that th2 ©A is maintalnabl2
against the impugizd order dated 23.2,2001 (Anne:ure A/2), the

sane shonld have bzen filzd within the pericd of one y2ar as per
the provision contained in Secticn 21 of the Alministrative
Tribunal's Act. In this case, the OA was fil2d adaittedly after the
emiry of two yzars. Bvan a lagal notice datad 148,4,2003 was issu2d
after a lapse of two years, Ho doubt, the applicants have filed a
condonaticn of delay application in temns of the 32ction 21(3) of
th2 Act bu’.:/r:@ufflmwnt cauz2 has b2en shown for not maliing the
application*within the prasckibed pariod, The reason givein in the
MA for condonation of delay for not preferring the DA within the
prascribad time is thet the epplicants ware desirous to settle

the issu® amicably, This, according to us, dozs not constitute
sufficignt caus2, In case ths authoritises havr* ot respondad to
the oral request of the applicants, they should have wsited for
reasonabhle pepricd and should have instituted further Lro%epraad‘:hn 5
within on2 year, tim2 limit prescriba2d under theict Lgtor filing uhe“t’
contempt Petition as well as for sxecuting the order. Admittedly .
the applicants havz not tal2n such steps withinm the time prescribed
under the Acty

In view what has b2en stated above, w2 see no reason even

for condoning the delay in filing tne DA even if it is held that
the present CA is maintainable

13. Hoving regards to th2 reasons recordsd cehovz, we are of the
view that the prezent €A deserves to be Jiamizzed on both cownts
with no grder as to co

“

£ 55

14, Resulfantly th: MA Mo, 257/2003 and MA Ho. 253/2003 also
stand disposzd of sccordinglys

(A, EHANDAET) (M.L, cxgﬁHAN)
MEMBE R (A) MEMBER (J)




