ves

;Lj(

Mr. Rajendra Vaish, counsel for the

IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,

JATPUR
Dated of o

OA No.251/2003

Kedar Mal Jat s/o Shri Ramray Jat r

rder: 03.07.2003

o village Abhayapura,
\
N

post Parana, Tehsil Niwai, Distt. Tonk. -
.. Applicant
Nt
Versus
1. Union of 1India through the Secretary, Defence

Ministry, Secretariat, New
2. Director General, Border Ro
Resrve. Engg. Force, Govt.

Bhawan, Ring Road, Naryaena,

CORAM:

HON'BLE MR. M.L.CHAUHAN, ME

ORDER (ORAL)

Per Hon'ble Mr. M.L.Chauhan

Delhi..

ads Organisation, Gen.
of India, Seema Sadak
New Delhi.

.. Respondents

applicant

MBER (JUDICIAL)

The applicant is aggrieved of the c¢rder dated

22.1.03 (Ann.A4) whereby his service

s have been terminated

with immwediate effect and has filed this OA thereby

praying for the following reliefs:-

"i) That the illegel and punitive termrination order

dated 29.1.2003 (Annex.A

4) may be declared

illegal and null and 'vecid and be guashed and set

aside and the applicant
service with all conseguent
ii) That any other beneficial
which this Hon'ble Tribunal
in the facts and circumst
kindly passed in favcur cof

iii) Costs be quentified in favo

may be continued in
ial benefits;
orders or directions
deems just and proper
ances of the case be
the applicant.

ur of the applicant."

4
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2. Pursuant to the advertisement ~No.1/2001 for

recruitment to the post of Driver, last

of application of which was 29.7.

date of submrission

01, the applicant

subritted an application for the post of Driver and

consequently he was appoitned in Augus
stated here that the applicant has not
appointment on record. Subsequently, t
applicént-here terminated vide the im
29th January, 2003 (Ann.Ad) with immed
be seen from the representation/appea
applicant to the Directeor Genera
Organisation, New Delhi (Ann.A5), Ath
applicant were terminated as he did
conviction regarding his involvement i
In order to appreciate the controversy

of the said representation/appeal is he

"Sir, I was appointed in GRPF
GS 184153F on 28th Feb. 2002 a

t, 2001. It may be
placed the order of
he services cf the
pugned order dated
iate effect. As can
] submitted by the.
1, Border Roads
e services of the
not disclose thé
n a criminal case.
in question, Para 2
reby reproduced:-

as MT Dvr. withAno.
nd posted to 534 SS

and TC (GREF) 752 BRTF (P) Uddayak. At the time

of my applicatiocn for recruit

was registered against my fa

rent a Poclice Case

ther and uncles in

the village'and,since I was also present on the

site, my name was alsc include

d as accused in the

FIR but I was never arrested by the police. Even

after my name was included

in the case 1 was

hever summoned in the Court and I never attended

the Court. Due to this reason, I was not aware

that I am involved in. a case

and as such I did

not disclose this fact in the application form.

The above case was decideed or
all the éccusedﬁ including me
probation for 2 years by

punishment was awarded -to

accusedsd."

20th Jan. 2001 and
were discharged on
the court and nco

any one of the

2.1 The main grounds taken by the applicant in this

application are that his services bhs

ve been terminated

Y
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3.1 As can be seen frem the pl
case, the applicant was appointed
'respondents in August, 2001 and

not disclose this fact

without assigning any reason and no o
has been given to the applicant ahd
termination’ is in violation of the
justice and is void ab initio. The ¢
by .the authority subprdinate to the
and provisions of Article 311 of the
has not been complied with.

3. I learns

have heard the

applicant at the admission stage 3

material placed on record.

pportunity of hearing
as such the order of
>rinciplés of natural
brder has been passed
appointing authority

Constitution of India

d counsel for the
nd gone through the
eadings made in this
as Driver by the

his =services were

terminated with immediate effect vide order dated 29.1.03

within the probation périod. Further, as can be seen from

the portion as quoted above, the applicant was convicted

by the Trial Court vide order dated 20th January,

alongwith other co-accused

probation. Thus, when the applicant

of Driver, the fact remains that

and they were

2001
released on
applied for the post

the appplicant was

convicted and he was undergoing probationary period of ?

years, which was not over by that

time. It can also be

seen from the portion quoted above that the applicant did

explanation given by the applicant
arrested by the police nor

conviction, cannot be accpeted. The

in the application

form. The

that he was never

summoned by the Court for

applicant on his own

saying was aware that his name figures in the FIR and as

such was accused in a case. It cannot
applicant was not aware of the courn
court an

was not . summoned by the

be accepted that the
t proceedings and he

d the order c¢f the

wb_
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conviction was passed by the tria

fact remains that the applicapt
fact while securing appointment t
fraudulent- meéns. If - once such
appointment ordef itself which was
vitiated by fraud and cheating
employee} was liabie to Dbe rec
voidable at the option of the empl
the view taken by the Hon'ble Ap

Union of India vs. M.Bhaskaran,

where the respondents therein pr
casual labour service cards and

railway service.

1 court in his absence.

‘This is an after thought which dannot be accpeted. The

suppressed the material
o the post of Driver by
‘fraud is detected, the
found to be tainted and
on the part of the
ralled and was atleast
oyer concerned. This was

ex Court in the case of

|1995 supp (4) ScCC 100,

oduced bogus and forged

obtained employment in

3.2 Similarly, in the cesg of Jamru and Kashmir

Public Service Commission vs. Farhat Rascol and Ors., 1996

(1) ATJ 280, the Hon'ble Apex Court has held that wherein

employment was obtained by playing fraud by the respondent

by giving wrong information as to
of which fraud cannot be allowed
appeal of the appellant was ailow
3.3 At this stage it will

another decision of the Punjab 3

his eligibility, benefit
to the respondent and the
ed. |

also be useful to note

nd Haryana High Court in

the case of Naveen Kumar Vé.,State of Punijab and Ors.,

2002 (3) ATJ 550, whereby the pet

itioner who was less than

18 years of age at the time of appointment was terminated

from service even without fell
natural justice.  The High Cou

appointment of public servant is

owing the principles of
rt held that the very

void, ab initio, in such

a situation the principle of natural “justice are not

required to be fulfilled. In |this way, the petitioner

virtually ‘becomes a usurper and|

order of termination was

L%
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upheld. Applying the ratio of thé,law laid down by the
Hon‘blé Apex Court as well as by the Hon'ble Punjab and
Haryaha High Court, I am of the view that there is no
infirmity in cancelling the appointiment of the apﬁlicant
vide order Ann.A4 dated 29.1.2003. Fact remains that the
applicant was convicted by the competént court. His
conviction has not been set-aside when he applied for the
post. He was incurring this di%?ility and the period of
probation of 2 years was not ovér as the conduct of the
applicant was under examination. 1In such a situation it
wae incumbent upon the applicant to disclose this fact-in
hie application. The applicant admittedly has not
disclosed this fact and by suppressing this fact has
fraudulently obtained appointment. Thus, no infirmity can
be found in the order of termination Ann.A4‘ where tﬁe
services of the applicant were | terminated during the
period of probation. |
3.4 The contention of the applicant that his services
have been terminated in violétion of Article 311 and the
principles of natural justice have not been adhered to;
cannot be accepted. The applicant being on preobation
having no right to the post and the order of termination
being discharge simplicitor and np stigme attaches to the
applicant, Article 311 is not attracted in this case.
Further, in view of the.ratio as [laid down by the Hcn'ble
Apex Court whereby it has been held that where the
appointment has pbeen obtained by applying fraud, the order
of appointmeht can -be recalled |and 1is voidable at the
option of the employery concerned. Merely because the
employee had continued in sefvice for few years on the
basis of such fradulently .obtained appointment order,

cannot create any equity in his favour espécially against

the employment. %4.




3.5 Further contention o¢f th

order of termination has been 'pa

subordinate to the appointing autho

by any contemporaneous record and

annexed a copy of the appointment or

Perusal of the impugned order Ann.
the termination order has been éass
exercise of powers conferrea to him
and of

appointment discharge

Thus, this contention ¢

servants.
for the applicant is also without ar
4, In view of what has been st
dismissed at the admission . stage

costs.

e applicant that the
ssed by the authority
rity,Ais not supported
the applicant has not
rder alongwith this OA.
A4 makes it clear that
ed by the authority in
under rule relating to
temporary government
of the learned counsel

1y substance.

tated above, this OA is

with no order as ¢to

Member (Judicial)




