R

Pe e e =
t

I1Y THE CELITFAL ADMIVUISTEATIVE TEIBUINAL, JAIFUR EBEMNCH,

JAIPUR

Dated of orderv: 12.02,2003
OA No.24%/2003
L.L.Agrawal &/c Fhri Jagannath Praszd Agarwal v/c House
Mo. 1204, Fheijron AFa Pasta, <Chandpnle EBazar, Jaipur-1,
presentl working as S.AL(ECE) O/0 Failway Mail Service e
Jaipur Dn. Jaipur.

.. Applicart

Versus

{

1. ' The Union of India through the Ffecretary to the
Govt. of India, Department of Posts, Dalk BRhawan,

Sansad Marg, New Delhi.

2. Chief Poetmaster Genevral, Fajasthan Circle,
Jaipur.
2. Senior Eupdt. PFailway Meil Service, opp. Radic

Station, Mirja Ismail Road, Jaipur.
4, Supdt. Stg. FPailway Mail Eervice, Jaipur-o.
.. Respondents
Mr. P.N.Jatti -~ counsel for the applicant.
Mr.M.C.Goyal alongwith  Ms, Fajeshwari, counsel for the

respondent s.

CORAM:

HON'BLE MP. M.L.CHAUHAM, MEMEEF (JUDICIAL)
HOW'BLE ME. A.F.BHANDAFI, MEMEFF (ADMINISTRATIVE)
O RDE R (ORAL)

The applicant hsa

h

filed the present DA agsinst

the irpugned orders dated 14.12.02 (Ann.AZ) and 11.4.2003

il

(Ann.Al) whereky the pericd frem 30.7.02 to 18.3.2002 and

Dw. .. .
sukbsequently wodifiedA;“‘“' oo TTEL 20.7.02 ks 80202002

has hkeen treated as dies-non. In relief, he has fprayed
that the impugned orders dated 11.4.02 s3nd 16.12.02

(Ann.Al and A2) ke guashed &and set-azide and further the
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respondents be directed tc sancticn the medical lesve on
the haisis of the medical cevtificaticon issued by a Govt.
Dector to wheom  the case was referred Ly the PS&T
Dispensary, Jaipur.

1.1 Since the arder Ann.A” dated 16.12.02 has Leen
modified on appeal vide order dated 11.4.02 (Ann.Al), as
such in substance it is the order Ann.21 against which the
applicant can bhe said to Lke aggrieved and requires our

consideration.

2. Facte ¢f the case are that the applicant while
working ss  Sorting  Assistant, HRCQ PR3 FEranch, Jaipnr

absented himegelf from duty w.e.f. 30.7.02 to 15.3.02 as

Q

according tc the applicant, he is a‘ creoenic patient of
Asthams and cn the reccmmendation of the PsT Dispensary,
his case was vreferred to the SEME Hosepital where the
specialist <f Asthams Dr. Virendra Singh treated.him. The

applicant submitted a medical certificate on 5.2.02 to

HEO, E.3.Branch, Jaipur stating the reason that the

medical certificate was issued on 3.3.02 for the said

period i.e. frem 30.Fw02 tc 12.3.02 and the same wss

submitted to the respondents to ganction medical leave. On

receipt <«f the wedical certificate issued eon 2.2.02, a
show cause neotice was issued to the applicént by the
Superintendent (Zorting), Jaipur BRMS, Jaipur vide his
letter No.B.2/L/LL Agrawal dated 24.28.02, copy of which

has bkbeen annexed by the respondents with their reply as

-Ann.PFl. Pursuant tc the said show-cause nctice, reply was

submritted by the applicent thereby stating the the Doctar
has issued the medical certificate on S.3.02 and the came
was submitted on 92.5.03. Being nct =satisfied with the

explanation given Ly the applicant, the postal authorities
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took up the matter with the Dacter who iésﬁed the =aid
certificate, vide 1letter dated 24.%.07 followed by
rerinder dated I4.10.02. Dr. Virendra 3ingh who treated
the aprplicant replied cn 28.10.02 therehby informing that
the petient was not havjng‘ the rproforms of mwedical
certificate on fthé day of first oconsultation i.e. on
20.7.02., The applicant bkrought the proforms of medical
certificate ¢n the day of next <onsultation i.e. ocn &.2.02
and hence the medical certificate was issued on $£.3.02.
Copy of this letter has Leen rplaced on record by the
respondents as Ann.FJ. After receiving the reply bf Dr.
Virendra E&ingh, and alscv considering the reply to the
show-cause notice given by the applicant, the
Superintendent, Jaipur FME, Jaipur found that the reply is
not cenvincing and accordingly vide the jwpugned oraer
dated 16.12.02 (Ann.A2) the entirvre period of Z0 days i.e.
20.7.02 te 18.3.02 was crdered tovbe treated as dies-non.
The applicant wade an sppeal tco the Senicr Superintendent,
Jaifur FME, Jaipur. The apﬁellate avthority after
coneidering the apﬁeal of the applicant modified the order
rasced by the Zuperintandent (Sorting) Jeipur FM3I, Jaipur
by holding that the pericd of aksence w.e.f. 2.2.02 to
18.8.07 ke treated as leave whereas the pericd frem
20,7.02 to 8.8.02 will however remrain és diés—non relying
upon Fule 162 of the PsT Manual Vol ,IITI. It is agsinst
this corder that the oeprlicent hass filed this 0A fcr the
afocresaid reliefs.

3. The factes as stated akbove are not disputed Ly the

i

respondents excepk to the extent that there is nothing cn
record te shew that the applicant consulted Dr. Virendra

3ingh eon 30.7.02 on the advise rendered Ly the PST
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Dispensary and that the P$T Dispensary referred the case
te the SMS Hospital., On merits, it has been étatéé that
the appellate authority after «ccnsidering the appeal
carefully and dispassicnately not found the centention of
the appellant tenakle that he has informed timely tb the
the HRD, RS Br§nch, Jéipur on phone ahkcut his insbility to
perform duty, ?ngfﬁgéf%ﬁgg the leave is reguired on the
medi&al ground, PRule 162 of _the P&T Manual Vol.III
stipulates that in rcase of severe illness where leave is
required for mediral reascns and the cfficiel is not able-
to attend to his duties, he =should send mwedical
certificate alengwith first intimation or later on during
the ~onrse of that day. Ceopy of Fule 152 of P&T Manual
Vol.III hes been annexed with the reply as Ann.R5. It is
further stated that the applicant ehould have insisted
upon to the Doctor to issue medical certificate of
girckness on the same day that is on the.date cf first

ss not done. The applicant

o

consultatjoﬁ, which he
consuited the Docter on 3.2.02 and gcot issuved the Medical
certifirate and esubritted the same on 9.8.02. Non-
gubrission of medical certificate come within the purview
~nf unanthcrised absence, therefcre, the applicant is fully

at fault.

4, We have heard the learned counsel for the parties

~and gone through the material placed cn reccrd.

4.1 The question which requires ocur coneideration is

(2]

vhether the pericd of aksence iromw 30.7.01 te 2.3.02 can
be treated as diez-n~on in view of Pule 152 of the PST
Manual Vel.III.

4.2 It cannct be disputed that the applicent remained

absent from duty w.e.f. 30.7.02 to 13.3.02 on medical
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grounds and fcr that rpurpose, he subritted a mwedical
certificate dated 2.2.02 issued by the competent Qul??‘ /
on 9.2.02. Whether the 1late sukmission of redical
certificate can be termed as valid greund for tresting the
pericd of absence as dies-non in terms of Fule 1&62 of PST
Manual Vol.ITII is the guesticn  whirch reguireé our
consideration. FPer this purpose, it may be releveant to
mention the Govt. instructions as issuedvvide D, P&T's
letter Mo, A/28/70-Dicc.I (SFE-T) déted Eth Jetober, 1975
which deals with the acticon for unauthorised absence frorm
duty or coverstayal. Para 1(iii) of.the said letter reads
as under:-
fooe.. If & Government servant absents himself
abruptly or applies for leave which is refused in
the exvigencies of éervice and_still he heppens to
akbsent himself from duty, he should ke told 5f
the Ccnseﬁuences, viz. that the entire pericd of
abéence ‘would le treated as unauthoriczed,
entaiiing loss of‘pay fer the pericd in guesticn
under rpreoviso to Fundarental FRule 17, fhereby
resulting in break in service. If, hcwever, he
repcrts for duty hLbefore ~r after initiation of
disciplinary rproceedings, he may be taken back
for duty hecause he has not bkeen placed under
suspensioh. The disciplinary action may Lke
concluded and the pericd of absence treated as
nnantherized vresulting in 1locses in  pay and
allowances for the period of aksence under
priviso te FR 17 (1) and thus a hbreak in servirce.
The cmestion whether the Lreak should ke condoned
or not and treated as dies ncn shcuid ke

conesideved only after conclusion of the

%
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disciplinary proceedings and that too after the

Government servant represents in this regard.”

Thus, from the portion as evtracted ahove, it is
clear thst the periocd cf absence cannot be treated as
break in service or dies-non unless a Govk. seérvant who
has absented himself abruptly or applied for leave which

is refused and a notice has heen iesned tn himr to the

effect that the éntirevperiod of absence would he treated

as unauthorjséd_entailing lose of pay for the period in
guestion under proviscs to Fundamrental éule 17, thereby
resulting in break in éervice. Admittedly, no such notice
wWaS EVer iSsued tc 'the applicant in terms of ﬁhe aforesaid
instructions. As such the sa2id pericd of absence on
redical ground could nctvhave Leen freated as dies-non.
That apart, perusalef the instructions as quﬁted sbove,
also indicates that in such cases where a Govt. servant
has remained aksent and his leave hés been cancelled and
he has keen given notice in terms of FR 17, it is cnly
after the ccnclusion of the disciplinary action that the
order regarding the pericd of abesence <an he passed 2s to
whether the =same is.to be treated as nnaunthorised absén;e
resulting in loss of pay and allowances and alesn break in
service or the break sheould be condoned and treated as
dies-ncn. Thus, in the light of the aforesaid instrﬁction,
the action of the respondents in treating thé periond frorw

30.7.02 to 8.3.02 as dies-non is without any asuthcecrity of

"law and cannot Le legally sustained and as such the

irpugned order dated 11.4.03 (Ann.Al) is 1liable teo be

gquashed and set-acside.

4.3 Now let us also examine the case cf the applicant

in the 1light of Rule 162 of the Pcstal Manual Veol.III on
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which- erphasie has bheen laid by the respondents for

treating the pericd frowm 30.7.02 te 2.3.02 a& dies-non.

Extract cf Pu}e lé? of the Poetal Manuvel Vol.III  has beén
annefed ag Ann.FRE of this 0A which reads as under:-

"1/2, Permigsgicn to aveil of casual or/other

leave should ke taken in advance unless there are

corpelling veasons. of redical cor other urgent

nadture. An applicant for leave is not allowed to

avail himself of it or to guit his office or his

station until the leave is sancticned and he has

formally made «cver ~harge tc the .cfficer

appointed to relieve him. In cases where the

absence «of an official is due to comrpelling

reasons, he sh-ould send immediate intimaticn to

the head of his office by the quickest possible

means and if tﬁe intimaticn has to ke posted, it

mist be posted the same day. He shculd also

satisfy the head of the ocffice as "tc -the

necessity of neot taking rpermission to absent

himself from office in advance. In cases of

gevere illness where leave is required fér

redical rveasons and the oifficial is not able to

attend to his duties, he should send the medical

certificate in accordance_witﬁ the procedure laid

down in  Fule 222 «of the ERs of the P&T

Compilation of the FFe and S&Rs alcongwith the

first intimaticn or later on du;ing the course of

~that da&. Thé .medjcal certificate echonld alsb

definitely rention that date from which the

applicant is unwell 2nd unable tc attend tc his

duties. Failing the production of such a

certificate ne pay <can be granted to  the
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appiicant and he will be liakle tc be granted

leave without pay...."

‘This rule nowhere states that the periocd will be
treated as dies-non in casze the wedical certificate is not
preduced within the prescribed time. 1le deoukt, this rule
stipnlates that where the aksence of the cfficial is due
te corpelling reascns, he should send imrmediate intimation
to the head <of his cffice by the quickest rcssikle means
and if the intimation has to ke posted, it must ke posted
he same dey and alsc the medical certificate as per Fule
29 of the CFes of the FPIT compilaticn of the FRE and ERs
be subkmitted alongwith_first intimation or later En during
the course of the day. This rulé turther stfpulates that
"feiling the prcduction of such a certificaté no pay can
he granted to the applicaht'and he will be liable tc'be
granted ieave without pay". Thus, it is the productiocn of
the rcertificate which has keen made mandatory failing

which the Govt. servant shall nct ke entitled to pay and

this pericd has to Le treated as leave without rpay.

Therefcre, at the moet, the reriasd -can be treated as_leaye
witheout pay, in case the Govt. servant fails to submit a
redical certificate. This rule nowhere states that the
pericd will ke treated as dies-ncn, if a Govt. servant
. af belalz ) ¢ e,
submwrits the medical certificateﬁ_ Thus, the respondents
have wronglylapplied Fule 163 of the FLT Manal Vol.iII in
the instant case for treating the pericd as dies-non which
is not applicable in this case and, therefore, the action
nf the respondents is contrary to rule and instruction
governing the peoint and withownt any autherity «<f law and

o

as such cannot be upheld.
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5. In view of what has been stated above, the
irpugned order 11.4.2003 (Bnn.Al) is hereby auashed and
set-aside. The respondents are directed to regularise the
periocd frém 30.7.02 to 8.8.02 as period séeht on cormuted
leave on medical certificate. The applicant shall alsoc be
entitled for .salary and allowances for the aforessaid
pericd. Such an exercise shall .be completed by the

respondents within a pericd of twe monthe from today.

6. The OA is disposed of accordingly with no order

(%s, \

(2 .K.BRANLXER (M.L.CHAUHAN)

Membetr (A) Memwber (J)



