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CENTRAL ADMINISTRATIVE TRIBUNAL 
;: JAIPUR BENCH, JAIPUR 
II 

II 

t/ DA'.rE OF ORDER: 17.11.2004 

ORIGINAL APPLICATION NO. 218(,2003 
" 

Parmanand Soni son of Shri ~l Chand aged about 62 years, resident of 41 K.M,. 
Colony, Sendra Road, Beawar, :;District Ajmer (Rajasthan} 

•••• Applicant 

VERSUS 
I 

l. Union of India through Secretary Ministry of Labour & Employment, 
Government of India, New Delhi. 

,, -
2. Director General, Employees• State Insurance Corporation, Panchdeep Bhawan, 

Kotla Road, New Delhi., 

\ 3. Regional Director, Employees • State Insurance Corporation, Panchdeep 
., Bhawan, Bhawani Singh Road, Jaipur. 

Mr. A jay Gupta, Counsel for the applicant. 
Mr. U.D. Sharma, Counsel for the resporXients. 

Hon•ble Mr. M.L. Chauhan, Member (Judicial) 
~lon•ble Mr. A.K. Bhandari, Member (Administrative) 

ORDER 

'PER HON 1 BLE MR. A.K. BHANDARI 

• ••• Respondents. 

'l'he applicant filed this OA u/s 19 of the AT Act to seek the following 

reliefs:-

(i}By an appropriate order or direction the impugned order dated 1.4.2002 
and dated 28.09.2001 (Annexure A&2), issued by the respondent may kindly be 
declared null and ~,oid and be quashed and set aside and the resporxietns may 
be directed to pay·the amount of deductions alongwith interest@ 24% p.a. 

(ii} Any other beneficial order or direction which the Hon•ble Tribunal 
deems fit and proper in the facts and circumstances of the case may kindly 
be passed in favour of the applicant. 

I 

(iii) Costs of this OA may also be quantified in favour of the applicant. 
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2. 'rhe brief facts of ~he case as stated by the applicant are that the 

applicant, Manager cum Inspector (I"lanager Grade II) ESI Corporation, Kota, was 

due for retirement in February, 1998, but Respondent No. 3 made some unwarranted 
I, - -

•unconstitutional denailds • .~ refusal to which by the applicant angered him, and 

he issued a charge sheet, just three months before applicant • s retirement on 

20.10.1997 (Annexure A/3)~; On receipt of the same, the applicant requested for 
~ . . 

some documents to enable· to him to subnit reply but the same was declined. 
' ' 

However, he submitted his reply on 17.12.1997 (Annexure A/4). '!hereafter 

nothing much was done for ,quite sometime but all the benefits of retirement were 

withheld .as the charge sheet had been served upon him. Inquiry Officer, Shri D. 

Giri, was appointed on 10'.8.1998 to hold the inquiry against him, On 31.10.1998, 
' . 

applicant repeated the request for sup~y of certain documents but the same was ,, 

not acceeded to inspite' of repeated requests. The Inquiry Officer was then 

changed and Shri Y.M. Parate was appointed as Inquiry Officer on 27.12.1999. The 

applicant again requested for the documents but of no avail. 'rhe same were not 
~ -

even shown to him. 'l'he applicant had also prayed to change the Defence Assistant 
I 

but this request was al~o rejected by Respondent No. 3 and ultinately while not 

affording Ot:{)Ortunity of personal hearing as well as violating principles of 
" 

natural justice, Inquiry Officer com~eted.the inquiry and submitted his report 

to the Disciplinary Authority on 25.7.2001. 'l'he copy of the same was given to 

the applicant, directi~ him to submit his explanation (Annexure A/5). 'l'he 

applicant subnitted detailed explanation on 8.8.2001 (Annexure A/6). However, 

without looking into ;;the same and without granting further opportunity of 

hearing, respond~t no; 2 passed the order of punishment on 28.9.2001 (Annexure 
!J 

1 A/2) imposing penalty 9f forfeiture of 10% of basic pension (with proportionate 
I 

}' 
reduction in dearness relief) for a period of three years. 'l'he applicant 

, Jl 

preferred. appeal before respondent no. l but the 

dated 1.4.2002 (Anne~re A/1) without considering 
I· 

same was rejected vide o~er 

memo of appeal and the facts 

of inquiry. 'lhus aggr~.eved by these orders, he has filed this OA. 

3. In the grounds, )t is stated that the o~r of punishment as well as one 
I, 

rejecting the appeal·; are arbitrary and illegal. '!'hat without regard to his 

unblemished service ~d without considering that he was going to refire within a. 

few months, the charge sheet was served upon him with malafide intentions. Shri 

G.L. Kapoor, Re;Jio~l Director of ESI Corporation, was having seine personal 

gru~e against the applicant for which he had made some complaints to the higher 

authorities. Enraged by these complaints, Shri Kapoor with malafide intention 

issued a charge sheet to the applicant. It is further stated that applicant 

submitted detailed ~e~y. but nothing was done for six rronths and IN:}uiry Officer 

was appointed only ~hen.the applicant requested for retiral dues, with-held on 

account of charge sf1eet. '!hat while inposing punishment, no relqJ:d has been paid 
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to the unblet1lished service !.frecord of the applicant. ·rhat the applicant has not 
caused any financial loss ~o the Govermtent, therefore,: the impugned orders of 

withholding gratuity is co~trary to rules and deserves to be quashed. 'rhat his 

request for calling defenc~: witnesses, S/Shri G.L. soni and Hardwari La! Nagpal, 

officers of RFC and Healt~ Department respectively because tney were aware of 

the true facts of the c~e was unjustifedly denied by ~h~ IQ:luiry Officer. 
, , • 1: • ¥ ~ ,bf\C~\0 

S1m1larly tne request for :relevant documents Q¥, :DlLafiQ :tO was declined )..inspite 

of repeated requests, wnic? makes the inquiry violative of rules and princi~es 
I 

of natural justice. That· no written instructions exist; under which the 

applicant was required to ~isit the premises of the firm concerned, the alleged 

violation of which is th~J basis of charge No. 1. Similarly there is no rule 

under ESI Act due to whic::h partnership firm and a firm registered umer the 

Companies Act are treated, as the same unit. The applicant putforth number of 

exam~es wherein in similar circumstances partnership firm and a private Ltd. 

company were treated as two different legal entities but of no avail. Therefore, 

impugned orders are wrong.:.' The applicant has also been denied personal hearing 

by the respondents, duri~· the inquiry defence documents were not allowed to be 

inspected by the applicant which were very llBlCh relevant to the case. Also 

that, even though the charge sheet is based on the irregularities committed by 

M/s Mosad securities Services Pvt. Ltd. but no action has been taken against 

this firm urxier the provisons of Section 84 of the ESI Act, 1948 for its 

prosecution. 
,I 
:1 

4. The respondents have submitted a detailed re~y. In it, it is stated that ,. 
it is wron:JlY alleged that the charge sneet was served upon the applicant just 

before his retirement to:' harrass him but the same has been served when some 

J lapses on his part pertai~ing to M/s Mosad Securities Services, Kota had come to 
notice, and he was asked to submit his clarifications for the circumstances 

, under which he had committed these lapses mentioned in the notice on 19.12.1996 

, (Annexure R/1). The appl~cant•s re~~~to was carefully examined but aHlee 

the explanation was not satisfactory,J._.the competent authority vide order dated 

7.2.1997 recorded on file to initiate disciplinary p~oceedings for i~sition 

of major penalty agains~ the applicant.· Thereafter on completion of all the 

r9:1uirements and tpe collection of ttte relevant documents, charge . sheet was 

issued vide Memorandum dated 20.10.1997 (Annexure A/3). Th~ "unconstitutional 

demands 11 of the Responderit No. 3 refused by the applicant is totally denied. The 

applicant has not indic~ted tne details of tne •unconstitutional desires• nor 

has respondent No. 3 bee~ impleaded specifically by name in the OA. 'Iheretore, 

this allegation deserves ::to be ignored. The statement of imputation annexed to 

the charge sheet fully supports the charge sheet. Regarding documents desired by 

the applicant, it is s~ated that he has been supplied some documents vide 

letter dated 15/16.12.1997 (Annexure R/2), after which he submitted his reply, 

and in this reply, he h~s not made any grievance about non supply of documents. 
l 
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Due to this reason, allegation. of the applicant that documents had not been 

supplied at this stage is oot correct. Since charge sheet was pending against 

him on 'the date of his r~tirement, he was only entitled for grant of provisional 

pension, which was allowed but he was not entitled for payment of gratuity as 

per provisions of Rule ~9 of the CCS(Pension) Rules, 1972. Regarding change of 

I~uiry officer, . it is .. stated that competent authority had nominated Joint 

Director (DE) North zone as the Inquiry Officer but on the relevant date, the 

said post was vacant ~nd since Shri D. Giri assumed the charge of the said post, 

order was issued to appoint him as an Inquiry officer. Regarding Defence 

Assistant, it is stated that Shri s. Gulatia was initially allowed as his 

Defence Assistant but afterwards applicant requested to allow Shri S • .K. Vyas, 

Advocate, as his defenc~ Assistant which was declined because the Presenting 

Officer was only an Inspector and he was neither an Advocate nor an experienced 

Defence Assistant. A copy of the said letter dated 25.1.2001 is annexed as 

Annexure R/5. Regarding denial of personal hearing, it is stated tnat since 

full opportunity has been given to him in conformity with disciplinary rules and 
'I ,, . 

principles of natural justice due to which personal hearing by tne DA was not 

necessary. I~uiry report was supplied to the applicant which is a very 

comprehensive document and it deals with all aspects of the points raised by the 

applicant, and after taking into consideration the evidence - oral as well as 

documentary - prod.lced by the prosecution as well as by the applicant. 

'lherefore, allegation of :violation of rules, and principles of natural justice 

by the Inquiry Officer is denied. Similarly, there is no irregularity in the 

punishment order which is a detailed and comprehensive order covering all the 

points made by the applicant in his representation dated 8.8.2001. Due to tnese 

circumstances, there was no need of .giving further opportunity of personal 

__ )hearing by tne DA. The ~ppellate Authority also wrote detailed order covering 

~ all aspects of appeaL. Si~ce the allegations against the applicant were serious, 

they fully justify stri~ent penalty. And with due regard to the fact tha~ 

applicant had already retired, he did not choose to enhance the penalty. ·rnis 

clearly shows that Appell~te Authority had applied his mind while deciding tne 

appeal. .\ 

5. In reply to the grou~s, above pleadings have been repeated. While denying 

malafide on the part of Shri G.L. Kapoor, Regional Directo~ it is stated that on 

the contrary, Shri G.L. Kapoor took note of the irregularities committed by tne 

applicant which are amply !proved by the Inquiry. It is also stated that there is 

no irregularity in, the order imposing forfeiture of 10% of pension because the 

same is as per rules and ~ue to the consideration of applicant • s retirement, the 

Appellate Authority did not enhance the penalty although the same was fully 

justified in the circumstances of the irregularity committed by the ap~licant • 

. It is also clarified with': the help of provision of Rule 9 of CCS(Pension) Rules 
•I 

that there is no irregularity in penalty of withholding or withdrawi~g pension 



-5-

or part thereof even t~ough no financial loss is caused to the Government. 

Defence witnesses S/Shri G.L. Soni and Haridwari (both non departmental persons) 

were not called by the IO, for the reasons very clearly stated in his proveedings 
'I 

dated 15.5.2001 (Annexur.e R/9). Besides applicant has not ex~lained. how not 

calling them as defence witnesses has prejudiced his case. The applicant has 
i 

alleged that respondents .~ve not noticed the fact that he visit tne primises of 

M/s Mosad Securities Pvt~ Lt~d. on 2.7.1996 but because no responsible person 

was ~vailable to assist h~m for conducting tne survey, he returned back without 

conducting the survey wh~ch was required to do as per rules. It is also prov~ 

that ne had completed the proceedings in his own office on 2.7.+996 only on the 

basis of Attendance Register brought these by Shri Girwar Singh Shekhawat, 

£1'lcmaging Director. A. copy of Survey Report is annexed _as Annexure R/6. It is 

also stated that the expr,ession •visit• does not simply mean going to the place 

and coming back. 'Ihus it is. established that applicant did not. corxiuct any 

survey but only visited ~he premises on 2.7.1996. 'rhe request of the applicant 

for documents was duly·c~nsidered by tne Inquiry Officer but on finding tha~ 

same were not relevant :.for his defence,. request was not granted. Certain 

documents were shown to him on 15.2.2001 and 15.3.2001, proof of which is tne 

proceedings of these dates annexed as Annexure R/9 and Annexure R/10. Besids 

applicant has not stated which specific documents have not been furnished to him 

nor he has shown their relevance to the charges and in what manner denial of 

the same has prejudiced ·his defence. 'Iherefore, this plea is to be ignored. 

Instructions regarding submission of inspection/survey report were snown to him 

during in:;Iuiry and i_&:is evi~t that by not complying the same ne nad lapsed in 

the matter. 'r:his was ~~ied by prosecution witness, Shri v.v.s.P. Ramchandra 

Rao, oy. Director vide his statement dated 20.12.2000 (Annexure R/ll). Regarding ·I contention that firm can· operate under different names and tne ap~licant has 

~-· ala? acted in accordance with law and many examples of the . same were cited by 

tne applicant, it is stated that M/s Mossad Security Services Kota was already 

registered under the provisions of Employees• State Insurance Act, 1948 but had 

not been making complioanbe of the said provision right from its inspetion and 

with a view to avoiding ~he liabilities, the said unit _changed its name to M/s 

Massad Security Services (Pvt) Ltd. Kota and approached tne local office of ESI 

at· Kota which was under the charge of the applicant, he being the Manager. ·nte 

applicant, therefore, was:: aware of the existence of the said establishment. It 

is further stated that it was well within the domain of the applicant to have 

considered whether .both the said .establishments were different or same 

especially when he was aware of the existence of M/s Mossad Security services 

being already in existenc~. He was also duty bound to specifically bring this 
' fact to the Head:::Iuarter•s ,notice. '!'his failure nas been fully considered by the 

IO in para No. 51 of his ~eport. ·rhus it was not open to, the applicant to take 

the decision that both ~he said establishments were different. ·ntus ne nad 

failed to discharge his duties correctly. Regarding personal hearing during~ 
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in;auiry, it is stated t~t full opportunity was given to the applicant at every 

stage of it and due to this reason,· personal hearing was no necessary. '!hat full 

opportunity to cross examining the witnesses was given is evident from the copy 

of statement of Shri v. v •. f>.P. Ramchandra Rao, Dy. Director (Annexure R/13). 'Ihus 

it is clear that inquiry' has been concluded as per the extant rules. That plea 

that no action was tak~n against M/s Mossad security (Pvt.) Ltd., has no 

relevance to the charges. levelled against the applicant die to which it snould 
I• 

be 'ignored. 'Ihus the action of the respondents is perfectly as per the law, 
" . 

rules and principles of natural justice and, therefore, this OA deserves to be 

dismissed. 

6. The applicant has filed a very detailed rejoimer. In it, it is stated that 

the impugned punishment order dated 28.9.2001 and 1.4.2001 were passed with a 

view to save Regional Director, G.L. Kapoor, who held malice against the 
·I 

applicant and that with malafide intention he wanted to harrass and punish him. 

It is also stated that action of the applicant is innocent and without 
I ' 

intention. That he has not caused any financial loss to the Government and at 

the most it was an error1' of ju~ement and therefore, punishment order deserves 

to be q uashed. It is also stated that first notice dated 15.10.1996 (Annexure 

A/7) issued by Deputy Director, ESIC Jaipur did not _contain the charge of non 
,, 

visit to Unit but due to,malice of Shri G.L. Kapoor, Regional Director, towards 

the applicant due to non compliance of illegal o~rs to ensure admission and 

expenditure on his son•~ education at Kota, it was added in tne subsequent 

charge sneet. Letters dated 23.10.1997 (Annexure A/8) and 28.11~1997 (Annexure 

A/9) are annexed to show :how documents required were not supplied even till the 

date ~reply to the charge sheet. 'Ihus reasonable opportunity nas not been 
I ~ \1-t.. . . . 

'""./ granted .• Sl:it haste~ the reply because he wanted the Departmental 1nqu1ry to be 

~ completed before his ret1rement. Also discrimination against the applicant has 

been committed by not treating M/s Mossad Securities Services as two firms 

whereas innumerable examples of such type are available which were submitted by 

him in course of in;auiry, by document annexed as Annexure A/10, ·rne applicant 
" also wrote many complaints to higher authority against the illegal action of 

respondents, annexed as Annexure R/11 and R/12 but of no avail. The applicant 

has also stressed that delay in issuance of charge sheet and appointment of 
/ 

Inquiry Officer has caus~ him grave injustice in relation to retiral dues. It 

is also alleged that thi.~ delay was caus~ by the respondents with malice by 

changing Inquiry officer ·frequently and by not providing documents etc. It is 

also stated t hat he submitted nullDer of complaints against Shri G.L. Kapoor to 

the authorities but they have not taken note of them. Copies are attached to 

the rejoinder. 

7, Parties were heard ~t length. 
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8. 'I'he counsel for the applicant has specifically referred to infirmity in 

procedure, delay of 8 m9nths after retirement in finalishing the Departmental 
' . 

inquiry, frequent change of Inquiry Officers, documents required by the 

applicant were not supplied to him, advice of the UPSC not taken even though it 

should. have been taken as per Swamy•s Compillation in cases of punishment of 

pensioners (whether Gazetted or non-Gazetted), malafide intention of the 

respondents particularly,: Shri G.L.Kapoor and their pre-~itation to punish the 

applicant. It was also elaborated that facts innumerated in his representations 
I 

after the receipt of Charge sheet and after receipt of Inquiry report 
.I 

respectively were not considered by the DA while meeting the out punishment. 

That prosecution witnesses had admitted that s~milar irregularities were 

committed by other staff .'rut they were ignored. 1bat Inquiry Officer erred in 

not providing documents and not calling defence witnesses which has prejudiced 

his case and lastly thai Advocate was not allowed as defence Assistant even 
,, 

though the Departmental in:;tuicy involved serious questions of law • 

. :i ,, 

• 9. Per contra, learned· counsel for the respondents disputed the contention 

that UPSC had to be consulted in this case. While citing decision of Hon'ble 

Delhi High Court in the case of O.P. Gupta vs. Delhi Vidhyut Board reported vide 

2000(6) SLR 457, in para 8, of it was contended that E'SI being a autonorrous body 
r 

there was no need to co~ult the UPSC and also that in terms of minutes of the 

Standing Committee dated 28.5.1979, the power of President under.Rule 9 of the 

CCS(Pension) Rules, 1972 ~re to be exercised by the Director ESI Corporation. 

Regarding the facts of th,e case, it is stated that applicant ·admitted having 

visited the premises ~ but having not found any responsible person there, 
I' 

called the Manager of the :'firm with records in his office. It is clear that his 

/visit was not effective a's envisaged under rules, but it was only formal one 

~ during which he did not: physically see ~e working of the employees nor 

inspected documents. That :he was bound to ~~nder these rules, due to which 

cttarge no. l is proved by·':his own admission. Further that allegation~ 
G.L. Kapper are not at all,,supported by evidence nor he has been made party even 

though malafide has been _alleged against him which is necessary urxier rules. 

Also various correspondence stated by him to be complaints~ainst Shri G.L. 
,I ~~v----

Kapoor are of. much later date than charge sheet and irquiry. . i,pocuments and 

defence witnesses were denied because they lacked relevance to the charges and 

Inquiry Officer has been g~ven such discretionary· powers under the rules which 

he correctly exercised. :'Due to the circumstances that M/s Massad Security 

Services were already cove,red under prov isons of E'S'l' ACt 1948 and not making 

compliance of the said provision right from its inception, the applicant failed 
I 

to see the illegality in changing its name to avoid liabilities. It was a major 

lapse on its part which :'.should have come to his notice if he effectively 

visited the premises and ~ul::xnitted correct report to his superiors in time, 

Regarding personal hearing"! it is argued that inquiry has been conducted fully 
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complying the extant ru.~es, therefore, the same was not necessary. For this, 

cases decided by Hon'bl~ Supreme Court vide 1994 soc (L&S) 1017 state bank of 

Patiala vs. Mahendra Kumar· and 1999 soc (L&S) 1228, State Bank of India vs. 

Luther Kondhpari were cited •. Therefore, was concluded that present OA is without 

merits. 

10. After careful consideration of facts and pleadings, it is clearly seen that 

there has been no -violation of rules in conducting the departmental il'XIuiry. ·r""' 
he charge sheet was served upon the applicant which contained statement of 

allegations and lists of documents· and witnesses to be relied upon. ·me 
l 1 

applicant was given snow cause notice to accept or deny charges and he denied 

the same, after seeing :; documents he had demanded. ·nte inspection of some 
' . 

. documents was permitted during in:::tuiry is amply proved documentarily by tne 

respondents (letters dated 15.2.1999 and 15.3.1999). Defence assistant was ,, . 

provided and we find no illegality in denial of practising Advocate as the 
' Defence Assistant becaus~ the Presenting Officer was not a legal Practisioner. 

Denial of certain docum~nts is justified because neither their relevancy was 

explained nor how tneir: denial has caused prejudiced has been shown by the 

applicant in the OA. The;. reasons for denial of two defence witnesses who do not 

belong to the department ·of tne respondents has been satisfactorily explained by· 

the respondents, as not relevat to the charges. Denial of personal hearing is 

also justified in light pf the decisions of the Hon'ble Supreme Court cited by 
I . 

the counsel for the respbndents (supra). On careful perusal ,of inquiry report, 

order of punishment and Appellate order rejecting the appeal reveal tnat their 

detailed orders are inclusive of all the facts adduced by the applicant during 
' I 

in:::tuiry and various representations and Memo of appeal and by no definition, 

they can be considered to be mechanical or without application of mind. In 
f •: 

:'these circumstances, the :allegation of pre meditation to punish the applicant on 

-,""f the part of the respond~nts is also not proved. It is seen that ESI being a 

( Corporation, the consultation of UPSC even in matter of . retired pensioners 

(Gazetted or Non Ga.zette<:i) employees in it is not necessary. Besides by approval 

by Standing Commi~t·ee dated 28.5.1979, the power of President of CCS(Pension) 

Rules 1972 have been deiegated to the Director General of ESI, due to wnich 

there has been no illegality on the part of the respondents in not consulting 

the UPSC in this matter. ····rhe alleged malafide intention of Shri G.L. Kapoor, 

applicant • s inmediate su~rior officer, cannot be considered by us because he 

has not been made a pa~ty in tnis litigation and thereby he has been den.led 

opportunity to defend h±mself and also because ·there is no evidence worth the 

name to substantiate the ::allegation raised against nim. 

11. Due to the reasons ·.:stated above, we find no basis for our interferance in 

tnis matter and for the ~arne reasons, the OA is dismissed. 

MEMBR (A) 

AHQ 

~~/ 
(M.L. CHAUrlAN) 

MEMBER (J) 


