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OA 17372003
Ramji Lal, Cabinman at Dabla Station of North Western Railway.

) : ' ‘ ... Applicant

Versus
1. Union of India through General Manager, North Western Railway,
Hasanpura Road, Jaipur. ! '
2. Divisional Rail Manager, North Western Railwéy, Power House Road,
Jaipur.
.+« Respondents

CORAM:

HON'BLE MR.S.K.AGRAWAL, MEMBER (A)
: HON'BLE MR.M.L.CHAUHAN, MEMBER (J)

For the Applicant .+« Mr.Nand Kishore
For the Respondents ... Mr.T.P.Sharma
ORDER

PER HON'BLE MR.M.L,CHAUHAN

The applicant has filed this OA thereby praying for tne following

of RsS.210-270 was allowed to officiate on the post of Cabinman in the
scale of Rs.260—'400 in different spellé w.e.f. 13.9.84 to 8.10.86. For
that peribd he was allowed officiating allowance. Sucn offfciation was
allox;ved on account of suspension of one Shri Shiv Naray\an and thereafter
on retirement of one Shri Rati Ram, Cabinman. However, the applicant waé

promoted as Cabinman for thé first time 'vide order No.ET/339/4 dated

el

Date of Decision: 2207 “‘043

relief :

"a) It is therefore prayed - that by an appropriate order or
direction the Hon'ble Tribunal may kindly call for the
entire records pertaining to the case after examination be
pleased to direct the respondents to fix the pay of the
applicant in scale Rs.260-400/250-1500 after taking into
consideration the period of 24 months & '27 days of
officiating. Accordingly, the pay may also be fixed in' the
promotion grade of Rs.1200-1800/4000-6000 w.e.f. 19.11.96.

b) . The amount wrbngly recovered may be refunded with interest.

c) The arrears of the fixation may be paid with interest @ 13%.

d) Cost may be awarded."

2. Facts of the case are that the applicant while working in the grade
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5.9.86 ‘and his pay in the scale of R$.260—460 was fixed at Rs.278/- on'
8.10.86 as can be gathered from letter dated 2.11.95 (Ann.A/4).. It is the
- case of the applicaht ‘that he was allowed to officiate on the higher grade
c;f Rs.260-400 for i:otal ‘period 'of 2 years and 27- days. The applj_.cant was |
further promoted in the scale of Rs.1200-1800 vide letter dated 19.11.96
(Ann.A/5) and his pay in the said scale was fixed at Rs‘.1290/'— without
taking into consideration the relevant fact of his of'f_i‘ciation in tne
W'nigher grade. It is furtherf averrad that the sc.;ale of Rs.1200-1800 was
revised to that of Rs.4000-6000 w.e.f. 1.1.96 as a result of F;ifth C'entp'al
Pay Commissio;l_. (According to the applicant, corresponding pay of
+Rs.1290/- in the revised scale comes to,Rs.4100/- and as such contention
of the L;espondgnts that he was fixed incorrectly at Rs.4100/- is without
' any bas}s. | Aé a rl-latter of‘fac.t, the applican‘t: should have been fixed at
Rs.4300/- on the date of his p_romotiﬁn in ’the scale of Rs.4000-6000. The
épplicant repreéented his case.vide letter dated 11.11.2002 for correct
, fixafion after giving weightage of his offiéiating period in scale of
Rs.260-400'.‘ Instead’ of correctincj their own erfr,or in fixing the pay of
the applicant, th‘e.;espondents have s.térted recovery of ’Rs.-7226/—,' witn sl
. any prior _nofice, w.e.f. December, 2002. The applicant filed
repfesentation agaipst this arbitrary action of ﬁhe réspondents, which the -
respondents hav'ekrejected arbitraril{zl vide impugned order _(Anx:l.A/'Z 5. It
is on.the basis of these averments that the applié;ant has filed this OA
theraby préying for the afé:esc‘aid relief.
4 ‘ N
3. Notice of this OA was given to the respondents. In the reply, the
‘fact.- that ,t‘he applicant was 'allowed.to officiate on: higher scale of
RS.260-400 in different spells, has not been disphtéd. Hdwever, according
to the respondents; the applicént was entitled to the officiating
allowance amounting to Rs.lOlé)/—' for a period w.e.f. 1.1.86 to 31.7.86 and
B Rs.1030/- w.e.f. 1.8.86 't6 8.10.86, whereas the apélj:cant_ was paid
‘,officiating.‘ailowance' amounting to Rs.266/-, 266/-, 272/-, 1050/~ and

1070/- durin§ the different spells of his officiation on higher post. ‘The

" “
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respondents have also stated that pay of the applicant as on 1.1.96 in the

scale of Rs.950-1500 (Revised Rs.3050-4500) was Ré.3875/—. Since the

applicant has beén promoted in thelgrade of Rs,1200-1800 (Revised Rs.4000-:
6000) w.e.f. 19.11.96, therefore, after giving one additional increment of

the pay fixation, the pay comes to'R§.3950/— and Ehe next stage in higher
grade is Rs.4000/-, which was permissible as per rules but due to mistake
the pay of the applicant wasﬂfixed at Rs.4100/-. Thus, according to the

respondents, the excess amount paid to the applicant by fixing his pay at

- Rs.4100/- we.e.f. 19.11.96 orwards was required to be recovered as,
| .

' _accordinig to the respondents, the railway administration can rectify the '

clarical mistake and effect recovery from the applicant as it is public

money. Thus, according to the respondents, applicant's pay was wrongly
fixed at Rs.1290/- in the old scale instead of Rs.1250/- and a sum of

Rs.7226/- is required to be recovered from the applicant and the action of

respondents‘is justified.

-

-

4, We nave heard the learned counsel for the parties and gone through

‘the material placed on record.

5. So far as the contention of the applicant that since he was allowed

 to officiate as Cabinman in the nigher scale of Rs.260-400 during

different spélls and in all he has officiated for a period of 2 years and
27 days as such he is entitled for refixdtion of his pay at nigher scale,/
dépends upon the fact whether the applicant was promoted to tne'higher
post against which he was allowed to officiate and allowed the higher pay
scale of Rs.260-400 or whether he was given current duty charge of higher
poét while holding the lower post substantively. At the outset, it may be
stated that it has been judicially settled that where a‘person has been
entrusted with éuréént duty chérge'of higher post or nas merely asked fo
worﬁ on a higher post Qitn extra‘allowance wnile holding the lower éost
substantively is not a promotion. In.such a case, person does not get

salary of the higher post but only gets what 1n Service parlance is called
) . ‘ w
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"a 'charge allowance'. At this stage, it would be useful.to quote the

decis_ions" of Hon'ble Apex Court, which will olincn the issue. ' In the case

of Ramakant - Shripad--.Sinaj. Advalpalkat -v. Union of India & Ors., 1992 sCC

(L&S) 115, the appellant before .the Apex Court was asked to discharge the

- duties of higher post of Treasurer of a Finangial Institution, whicn post

got vacant ‘on account of death of a ‘person who was holding that post at
the relevant time. Tne appllcant was asked to perform tne duties of

Treasurer on the stlpulatlon that he would draw besides ‘a montnly salary

,of nls own post as. actmg.Grade 3 Officer an allowance of Rs.lOO/— pm.

fSubsequently, he filed a case before the competent court thereby seeking a

mandamus d1rect1ng the respondents to absorb him in the post equlvalent to

_that of Treasurer of the Financial Institution. The Apex Court in para-5
held as under :

2

"5, The arrangements contemplated by this order plainly do not
amount to a promotion of the appéllant to the post of Treasurer.
The distinction between a situation wnere a government Servant is
promoted to a higher post and one where he is merely asked to
discharge the duties of the higher.post is too clear to require any -
reiteration. Asking an officer who substantively holds a lower
post merely to discharge the duties of a higher post cannot be
treated as a promotion. In such a case he does not get the salary
of the higher post; but gets only what in service parlance is
called a "charge allowance". Such situations are contemplated
where exigencies of public service necessitate such arrangements
"and even consideration of 'seniority do not enter: intd it. ‘The
person continues to hold his substantive lower post and only
discharges the duties of the higher post essentlally as a stop-gap
,arrangement. " :

6. Similarly, the Apex' Court in the case of State of Haryana v.

L)

S.M.”Sharman&~0rs.-, 1993 SCC (L&S) 1072, has also \taken_ the same view. In

the case before the Apex Court the respondent who was substantive nolder

of the post of SDO was éntrusted current “duty charge of the post of

. BExecutive Engineer, -Kaithal, in his own pay scale till further orders.

,Subsequently, on ‘account of posting of anotner person as- Executlve

A

. Engineer, he was transferred to his substantlve post ot SDO in. BmwanJ..

The 'High Court interpreting the order came to the conclus:.on that the

order transferring the respondent therein to the post of SDO amounts to

e

peversion. The Apex Court while setting aside tne finding given by the

High Court ‘came to the conclusion that ‘the. respondent was neither

i D ww/
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appointed/promoted/posted as Executive Engineer nor was he ever reverted

- from the said post. He was only holding the current duty charge of the
post of Executive Engineer. The Chief Administrator never promoted

Sharma to the post of Executive Engineer angi as such the question of his
reversion from the post did not arise. Similarly, .in the instant case,
the applicant who was allowed to o'fficiate on the post of Cabinman firstly

on account of suspension of one 3Shri Shiv Narayan ardd subsequently on

account of retirement of one bnr1 Rati Ram, on dlfterent spells, was never
appointed/promoted in the higner scale of Rs.260-400. In fact, ne -was
allowed the officiating allowance for the difference spells during the
period he was allowed to wor]; on higher post: in ‘additior.l to pay in lower

scale. Thus, for all intends and purposes, he was merely asked to

discharge duties of higher post and for that pufpose he was allowed charge

allowance. Thus, the matter is squarely covered by the ratio laid down in

para-5 of the judgement of the Apex Court in the case of Ramakant Sriripad

Sinai Advalpalkar (supra)= u,‘;"' N =z and also tge judgement of the
Apex Court in the case of S.M.Sharma (supraH A ‘the agpllcant continued to

hold his substantive lower post and he was only discharging the duties of
the higher post easentially as a stop—gap 'arrangemeht.. " Thus, the
applicant has not made out any case that during the off1c1atmg perlod in
different speils ne was drawing the salary in the time scale of nigher
post. Such ‘period cannot be t:reat:ed as promotion in the higher scale.
Same. could have been counted for the purpose of grant of increment on his
subsequent promotion on 3.10.86 only if the applicant was allowed to

officiate on time scale of 'higher post i.e. Rs.260-400.

7. At this stage it will also be useful to notice the subsequent

decision of the Apex Court. in the case of Mohd.Swalenh-v. Union of India &

Ors., 1998 (1) SLJ 1, where the Apex Court has held tnat pay of higher
post can be given only if promotion is ordered by the competent authority.
Since the applicant during his period of officiation on the post of

Cabinman was not. allowed the pay scale of Cabinman, as such the period
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cannot be counted for the purpose of increment on his subsequent promotion

as Cabinman in scale RsS.260-400 w.e.f. 8.10.86;

8. So far as the segond grievance of the applicant that récovery ot
Rs.7226/~- has been effected from him even without issuing any show-cause
notice and his pay has been wrongly fixed at Rs.4000/- instead of
Rs.4100/~ in the scale af Rs.4000-6000 when he was subsequently prémoted
‘on 19.11.96, there is sybstance in the submission so made. Though the
respondents in the reply have stated that the recovery waé effected after
issuing the show-cause notice and for that purpose they have relied on the
letter dated 17.12.2002 (Ann.R/1) but the submission made 5y respondents
is contrary to what has been recorded in the letter (Ann.rR/1). The letter.
(Ann.R/1) has been written by Sr.DPO to the applicant thereby intimating
that the over payment of Rs.7226/- ‘is being recovered from the salary of

the applicant w.e.f. December, 2002 onwards. This letter cannot be said

to be a show-cause notice. The Apex Court in the case of Lakshmi Narayan

Mukhopadhyay - v. -Union -of - India - & -Ors., JT 2002 (5) SC.355, has set aside

* the action of the respondents holding that there is notning to show that

amount was arrived at by giving opportunity to the appelladt. Same is the

case here. In the instant case, tne recovery of the aforesaid amount was
effected by the respondents without giving snOWbcaQSe notice to the
abplicaht. At least the applicant was entitled to know‘now tné amount has
been reéovered apd on what basis his pay has been fixed at a lower stage,
before such an order could have been passed by the authorities. ‘This
ha&img not been done, according to us, the éction of the respondents .in
effecting the recovery is in violation of Principles of natural justice.
At this stage, we want to make it clear that we nave not given any finding
on mérit that the respondents cannot rectify mistake and fix the pay at
proper stage in case the applicant was getting higher pay scale on acéounc
of wrodg fixation. It will be pérmissible to tne respondents to recﬁify

such mistake after giving show-cause notice to the applicant and.

considering his representation pursuant to-such show-cause notice and then

4
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paas aporopriate order. ;Similarly, we also do not wish to express any

opinion -as to whether a sum of Rs,722§/-Aon account of excess amount paid

" to the applicant ooﬁld be recovered f;om him and for that purpose we want

oiobserve that the competent autnority before-passing‘appropriate order:

1f any, must also take 1nto account the fact tnat tne excess amount which

has been pald erroneously to the appllcant and in the payment of which he

had no role to play or ne commltted no mlsrepresentatlon, can be recovered

in v1ew of law laid down by the Apex Court in the cases of Sahlb Ram -v.

_ State of - Haryana - 1995 (2) RsJ 139, and P.H. Reddy _ & Ors.;v. National

'Instltute ot Rural Development & Ors. - 2002 (2) ATJ 208. '

>

9. ' Accordingly, the OA is partly allowed and the respondents are )

resprained from effecting recovery of Rs.7226/- from the applicant and in’

case the respondents have recovered any amount pursuant to such recovery,

the same shall be refunded to the applioant within a period of two months

3t

fﬁmn'today. It is also made clear that it will be permissible for the

'respOndents‘to pass appropriate-ordcet,reoarding recovery of amount and

fixation of his pay,w.e.f. 19.12.96 at appropriate stage after issuing a

. show-cause notice giving oppo;tunity to - the applicant to make .

representation, against that show-cause notice. No order as to costs. -

(M.L.CHXUEAN ) o S " . (S.K.AGRAWAL)

- OMEMBER (J) . S | MEMBER (A)



