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Pate of Decision: 22.4,2003
QA 17172003
Devendra Kumar Sutrakar s/ Late Zhri Heera Lal Sutrakar r/c Indra
Colony, railway Station, Sambhar Distt., Jaipur.
«+. Applicant
Versus
L. Onion of India throagh Sec‘étary, Departmznt of Minas, Ministry of
Mines, Snastri Bhawan, New Delhi.
2. Director Gensral, Geold>jizal Survey of India-1, Chouranjyi Lan2,
Calcutta.
2. Dy.Director General, Western IZone, GSI, Jhalana [oonjari Office
Complex, Jaipur.
. .. Respondents
CORAM:
HON'BLE MR.M.L.CHAUHAN, JUDICIAL MEMBER
For the Applicant : ees Mr.N.K.Gaucam

For the Respondents eee -

O R DER (ORAL)

Applicant Davendra HKumar Satrakar son of Late Snri Heera Lal
Sutrakar, wno Jdied while in service, has filed cth2 presant DA for th2

following reliefs :

i) That the entire record relating to the cas2 b2 callad for and
after perusing the same vespondsnts may 2 Jdivected to
reconsider and to Jiv2 appointment t> the applicant on
compassicnate grounds on any suitable post by quashing latter
dated 12.4.2001 (Ann.A/ 1) with all consequential benefits.

ii) Any other order, diraction or relief may pe passad in favour

of the applicant which may b2 deemed f£it, just and propar
under tn2 facts and circumstances of the case.”

2. It appears that the applicant has alsc earlier filed OA 25072001
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for the same relief. The said OA was dismissed as withdrawn vide order
dated 17.9.2002. It will be useful to quote the said order in extenso,

a copy of whizh has been placed on record as Ann.A/4

"Learned counsel for the applicant says that on going through
the pleadings and the lejal position his client wants to withdraw
this 04 and make a rejuest for ~ompassionate appointment of his
sister who is still unmarried. He prays that he may be permitted
t> withdraw this OA and lib2rty may be given to his mother to make
a fresh rejuest to the respondents to Jgive compassionate
appointment to his unmarried sister.

Consejuantly, the application is dismissed as withdrawn. The
applicant/his mother/his sister is at liberty to approach the
respondents for appropriate relief."

3. From the pernsal of the order, as juoted above, more particularly
para-1l, it is quite evident that the earlier. NA was jdismissed 3 far as
the applicant is =oncernad and no liberty was granted by the Trikunal
for filingy a fresh application for -:-ampéssi-snate appiintment in respe:ct
of the applicant. However, libkerty was granted to the mother of the
applicant to make a fresh reymest to the r:espo_n:lents vto Jive
compassicnate apprintment to his ljnnépriéd sister and consejuently the

OA was Jdismissed as withdrawn.

4, I have heard the learned ocounsel for the applicant at admission
s'tage. The contention of i:he. learned counsel for the applicant is that
the prasent application is maintain»able and not harred by the principle
of res-judicata inasmich as in the last line of the order passed by the
Tribunal, as quoated akove, liberty has been reserved to th2 applicant to
approach th2 respondents for appropriate relief. I have oconsidered the
submission made by the learned counsel for the .épplicant and I am not
inclined to accept the same. The order has to b2 read in its entirety.
From the perusal of the order, which has been quoted in its entirety, it

is clear from para-1 Of the order that the applicant has moved an

- application for compassicnate appointment and the same was dismissed as

withdrawn on the statement of the applicant that he will make a rajuest
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for compassionat2 appointment of his sister, who is still unmarried, and
liberty may be given to his mother to make ft;esh re:juest to the
respondents to give compassionate appiintment to his unmarried sister.
It was on this clear statement made by the applicant that the eaflier 87.
was dJdismissed as withdrawn. Therefore, though th2 relief of
compassionate appointment was soxjht by the applicant in the earlier OA
i.e. 0A 25972001 but i:he same was not pressed by the applicant and the
33id OA was dismissed aé. withdrawn without liberty reserved t> the
applizant to file 'a sezond application on the same ground.  Thus, the
present application is not maintainable and ié hit by the principls of
res-judicata. The matter is sjuarely o~overed by the ratis as laid down

in the Jecision of the Apex Court in the case of Sarjuja Transport

Service v. State Transport Appellate Tribunal, Gwalior & Ors., AIR 1937

S8C 28, and Avnish Najgra v. Navodaya Vidyalaya Samiti & Ors., 1997 2CC

(L&3) 565, whereby the Apex Court has held that the second petition on

th2 same cause »f action is not maintainable whereby the earlier

’

petition has been withdrawn without permission to institute fresh

patitisn. The Apex Court in the case of Chief Administrator & Anr. v.

Dr. Abhaya Charan Mishra, 1999 2CC (L&3) &G0, has further held that

fresh petition seshking relief wnich soujht but not granted in an earlier
petition thmgh no express r2f2rence made in the order, is not
maintainable. It will be useful to qquate para-2 of the said order,

which reads as under :

"It appear that in the earlier patition filed Ly th2 respondents,
0a No.7 of 1932, that very relizf was sought, bat the same was not
- %rante:l, in that, there was no r2ferenze to that relief. Counsel
for the respondent says that it was on account of the fatt that it
was not pressed. Be that as it may, the relizf was sought in view
of Eiplanation V t©o 3ection 11 of the Zuxde of Civil Procedure.
Therefore, 1if the relief i3 scujht and was not granted by the
Court Ffor whatever reason, a fresh petition seeking the very same
relief could not have been entertained. We are, therefore, of the
opinion that the Triktunal was in error in entertaining the second
petition and granting the relief wnich was not granted in tn2
garlier p2tition merely because in the judgement of the earlier
petition, there is no referance to that relief. The rule of res-
judicaca should apply in auch cases.  We, therefore, allow this
appeal, set aside the order of the Tribunal and direct that the
relief in rejard to salary on the principle of ejual pay for ejual
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work granted by the Tribunal was not admissible to the respondent.

There will be no order as to costs."
mus, from the portisn, as quoted above, it =an be'gathered thac if the
ralief is sougnt and the same was not granted by the Court £or whatever
raasons, a fresh petition seeking very same relief could not have been
entertained. In the instant case als> the applicant has chosen to
withdraw the earlier OA with a liberty reserved to expouse the casus of
his unmmarried sister £or sesking compassionate appointment. Now the
applicant canmn>t be permitted to ventilate hié Jrievance for
compassionate appointment £or himself ajain when the earlier OA f£iled by
nim has b2en dismissed as withdrawn on the asking of the applicant and
with olear understanding that ne will be persuiny the cause o>f his
- unmarried sister f£or the purpise of compassionate appointmenc with the
raspondent authorities. It is in this context that the directicn Jiven
by this Tribunal in the last para of the order passed in OA 2535,2001 has

£o be understood, which means that either the applicant or his mather or

his sister is at likerty to approach the respondants for appropriate

relisf rejarding the cause of ummarried sister and not rejarding the
applicant in wnose case his earlier application for compassionate
appointment has een Jdismissed as withdraw without any liberty and that

order qua the applicant has attained finality.

25, In view of wnat has bean stated abave, I am of th2 opinion that
/ o this appli-;ation is not maintainable when the earlier 0A 359/2001
whareby th2 applicant has sought the same relief for compassionate
appointment has be2en Jdismissed as withdrawn. fhataver may be thea
reasons, the sec>nd petition on the same -caus2 of acti’Sn and relief by
the same applicant is not maintainable in view of the law laid dwn by

the Apax Court and as noticed abova.

G Resultantly, tnis OA i3 dimissed as not maintainable with no order
' A

as to costs.

i

(M. 14 é 130)
Member (Judicial)
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