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CEN'fAAL An'viINISTRA'rI VE ·rRIBUNAL 
JAIPUR BEN:H JAIPUR. 

CJ.A. l-J•:i. 1S8/2003 Date •)f d·::i::::isi:m: 17 .ll .2003. 

D.L. i1alh·.)tra, S/o Shri l . .:tt.: Snri L.R. il'laln,jtr.:t, a~ad ab)ut 55 yaars, 
resident o.)f L-::..:. I In·::·)ffia ·ra:-: Col.jny I ·ron}: R0Jad, Dur9apura, ,J,3ipur. at 
present po3t.:d as In°::0:me ·r.:i:·: Of fi.:::er, Ward 4( 2) .J~ipur un:iat· the 
a·:lministrative ·:::·:>ntrol C•f <::onmis.:;i 0)net· •Jf Inc.:me ·r.:i:-:, ,Jaipur. 11 

Applicant. 

versus 

1. Union °.)f India tnrou~h •:::nairiran, <::entr:il B0J.:mj .;)f Dir-:0::t Taxes, 
Nortn Block, New Dalni. 

2 1 ·.me Cnief C,.)mmiasi0)ner ·:>f In.;.:xne T:t:·:, .J.:iipur Re~ion, OCR 
Buildinq, Statue Cir0::le, Jaipur. 

\ 
3. C·.)ffiffiis.:Si·)ner of In~·Jlllc ·rax, ,Jaipur -II OCR Buildin3, Statue 

Circle, B.D. Road Jaipur. 

4. :::;.:,,nal A·::•XJ1.mta Offi,::er, Central B.:>.:u:d ·) f oiL·e·::t ·ra:.:.:s, NCR 
Building, Statue Circle, B.D. Rr)..:td, J.aipur. 

Respondents. 

Mr. R. N. Mathur: Coun'3el f,x tne appli,.::ant. 

Hr. t~.K. Jain C0:.uM~l fot.· tne re.:;p::m:Iants. 

CORAM: 

,-·. ·rne Hon'ble Mr. J .K • .KaushH: : JUdi.::ial Memt:i.er. 
'< 

·rne Hon'ble Mr. ~.K. Bhandari, Administt·ative Memt>:r. 

ORDER 

Per i1.t.·. J .K. Kau.:;nH:, Judicial Member. 

Snri D.L. r1alhotra, nas filed tni.:; o.A. unjer Se•::tion 19 of tne 

Administrative ·rribuna.ls Act, 1925, wn:i:-ein the f·)ll·)Wing reliafs 

have been sought. 

that tt1e Hon'ble ·rribuna.1 may J.:injly .::all f·:,r tn.: entira r:.::or:d 
pertaining to the appli0::ant and aft.:r paL,Jsal of tne same be 
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ple;s-=9 __ ~o qu.3sh and set aside tne impugned order dated 
17.ul.LU<Jj, { Anne:{. A.l) and the amount already re.:.:>vered fr.Jal 
the salary of the applicant in pursuance to impugnej ·:>rder 
dated 17,01,2003, ( Annex,. A.l) may be directed to be returned 
to the applicant along with interest. · 

ii) that the respondents may be directed to fix pay of the 
applicant by giving nim benefit of FR 22. (C) from tne date he 
was promoted on the post of Inspector, In·.::·:>me 'l'ax Department. 

iii) that if any order detrimental to tne interest of tne applicant 
passed by the resgondents durin;i the pendency of. the o.A. the 
same may kindly be taken on re.:::ord and be quaahed anj set .aside 

i'J) any other order or direct ion wnich the Hon' ble Tribunal may 
deem fit and proper in the facts and circumstances 0f the r::ase, 
the same may }'=.indly be passed in favour of the applicant. 

{v) cost of this Original Application may be awarded in favour of 
tne applicant. 

2. Filtering out the unnecessary details, the material facts 

neceasary for resolving tne controversy in•1olved in the instant case 

are tnat the applicant was appointed to the post of L.OC ( Steno-

typist)vide oL·der dated 27 .10.1967 in tne Income ·rax Department. ·rne 

said· post was converted into the post of Stenographer (. Ordinary 

Grade ) • ·rhe applicant was further promoted as . Stenograpner( 

Selection Grade ) in tne pay scale of Rs.425-700/- w.e.f. 1.1.1976. 

·rne applicant nad passed the departmental examination for promotion 

to the post of Inspector, vide order dated 5.1.79. He was appointed 

to the post of Inspector vide order dated 29.10.86. Prior to the 

said promotion, the applicant was working on tne post of Stenographer 

( Spl Grade ) in tne pay scale of Rs.500-900/-. He was allowed the 

corresponding revised pay scale in tne pay scale of Rs.lE.40-2900/- in 

the year 1987. 

3. The further case of the applicant is tnat the post of income 

Tax Inspector is prom:>tional post for the post of Stenographers~ As 

per tne policy in vogue, the promotion to the post of Inspector of 

Income ·.rax was d:me after qualifying the departmental test and one is 
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entitled to get advan•:::e incantiva in.:::rements aoo tne .::adre of 

Stenograpner was ·~vered by tne sai•j p·:>licy. A de.:::ision was tal:en to 

grant two advan..::e increment tw the appli 0::::mt :lnd he was granted tw::> 

advan.:e incentive in.:rernents witn effe.:::t fr.)m 15.07 .78 and the due 

fixation was dvne vid: order dated 09.03.84 (Anne::. A.9). ·.rtte same 

nas also been reflectad in the service b:>ok. 

4. It is also the case of the applicant that ne r:::3me t·:> be furtner 

promoted to the post of Incr:xne ·rax Officer in the year 1993. He was 

isaued a show cause n·:>ti0:::e dated 1.1.2.003 that advance in·:::rements 

given to him on qualifying the d:p:irtmental examination for the post 

of Inspector of Inc·:..me ·rax was wron~ly given and wny the same be not 

witndrawn. A reply was submitted by tne applicant. But the 

respond~ts nave issued anoti1ar .:~·Jffilrunicati<:>n d:ited 17 .01.2.003, 

whereby it has been 0rdered tnat a sum •)f Rs.91,.'.:::37/-L"le re.:::overa:t 

from the salary of the applicant. 'rhe applicant nas also .av.:rred 

tnat he was rigntly grantej the benefit ·:>f tW•) advan:::e in·:::rements and 

was also in fact entitled to get the oonefi t .)f fixation of P3Y under 

FR 2.2 (C), which was denied to nim. The OA has been filed on diverse 

grounds naratted in para 5 and its sub-paras, whicn we snall deal a 

little later in the order. 

5. 'ftle reapondents have C·:>ntested the case ·and have filed a 

detailed reply to the O.A. It has been averrej tnat the applicant 

was promoted to the p.:>st ~:>f Insp:.:::t•)r of In..x>me •rax 0:.n 29~12 •. ':.6 :uld 

never challenged the fixation ·:>f pay r~arading the grani:. of benefit 

under FR 22 (C) and the same cann::it be allowed to:> be ::::hallenged now 

as tne aame is ~rred by law of limitation. 

6. 'l'ne defen.::e as set out in the reply is that the applicant nad 

passed the Income ·rax Inspector e:.:amination wnile serving on tne 

v 

·-~-- - --·~ --+--·~ - -------- --- ~-----1-



't''. , .. 

- l _ 

:4: 

post )f Sten:qrapher (Sele0::tiein Gr:tde) .:toj therefore not entitled f·:>r 

grant 0f advance increments. 'l'he c3dre of steno~rapher h-:is three 

grada.s i.e. Gr. III, Gr. II and Gr.I in the pay s.:ale of Rs.1200-

.20-10, Rs.1401j-.:::600/- and Rs.16.J0-2900/- reape.::tively. He waa 

pro.'Tiot.ad t·:> the p0:>st .:if Inspe0::tor ·:>f In.::.)[(le •ra:oi: in the s.:.:ile of p:iy 

of .Rs.l6-11j-2.'.:t00/-. As su0::h hia pay was rightly fixed under FR 22 

(B). Tne advance in.::rements.s were permi.saible ·:>nly to Stenographers 

(•.Jrdinary Grade ) ·.:m passi03 the In·::·:xne Tax Inspe.::t·:>r examiration .:is 

per Annex. R.l &. R.:::. Stenv;Jrapner G:r:. II, and Supervisors ·were not 

entitled t.::> advance in.::r.arn.ants. Further While isauitY:J the letter 

dated :W.10.9-:l:, the .;ontents of tha letter dated 6.4.33 were taken 

into ac.::ount. Tt1e representation of tne applicant was duly 

considered arrl the recovery ·:>rdar was p:iss.:d a9ainst tne applicant in 

a.::.::ordance with the provisions of law. 'I'he .3rourrls raised in the O.A 

nave generally been denied for want 0:>f knowled;Je. It is sul:mitted 

that the O.A is therefore liable to be dismissed. 

7. we have heard the learned .:ounsel for · the parties at 

considerable length and have best0:>wed our earnest 0::0:>nsideration to 

the pleadinga and re0::orda o)f the c.:ise. 

8. '!he learned c.:>Unsel f.x tne :ipplkant h:ts sutmitted that the 

applkant was aanittedly prum:>ted t·:> the p,~t of Inspe·::t·:>r 0:>f In:xime 

Tax, whkh is a pr·:xn:>tL::mal P•:>St 0::arrying nigher d.lties and 

respvnsibilities than tnat ·:>f the feeder p).5t 0:>f Stenc;~apher. i.e. 

the applicant 0ught t·:> have been ·3iven tne be~fit ·:>f pay fixation 

undiar FR .22 (C). He nas next contended tn.:tt the w0:>rd 'sten::;;irapher' 

has been mentioned in the p::>licy for 9rant ,:>f advan.::e incraments in 

the main order Annex. .R.:=: and bifut·,::::.:tti<:'n like Steno;traphar Gr. I or 

Gr.II or Gr.III did not exist at the relevant p.':>int of time. '!'here 

is no term • stanograpner' Ordinary Grade has been ple.:ided in the 
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reply of c.he t·esp.:>ndents. He has invited our attention to especially 

to Annex. R.2. and pointed out that Stenographer on passing tne 

departmental examination for the post of linspe.::t.:>r was entitled to 

advance increments and there is no condition that the Stenographer 

snould pass the departmental examination for tne post of Income Tax 

Officer for enjoying sucn benefits. He also submitted that there was 

no mis-representation on nis part and if at all the respondents have 

wrongly given the advance increments no reo:>very could be made from 

tne salary of the applicant. In support of the above contention he 

has cited number of decisions passed by this Trimnal and also relied 

on tne judgement of the Apex Court. He nas al.90 sutmitted that the 

letter dated 5th Maren 2003, makes it amply evident that the post of 

Income ·rax Inspector carries higher duties and responsibilities and 

greater importance attached tnan the posts . of Superintendents and 

Stenogarapner Gr. I 

9. On tne contrary the learned counsel for the respondents has 

strenuous! y opposed the contentions raised by tne learned counsel for 

tne applicant. He has reiterated tne pleadings, grounds and the 

contents averred in the reply. He also laid greater stress on Annex. 

R.2 and sutmitted tnat tne Stenographer .Special Grade is not governed 

by the scheme • He has also submitted that for the post of 

Stenograpner Gr.II advance increments c3h only be granted had the 

person concerned passed tne Incon1e Tax -Officer which the applicant 

did not do. Our attention was invited to the C•:>mmUnications Annex. 

R.3 and rt.2. It nas been submitted that in Annex. R.3 the word 

.Stenographer Gr.III is there and for Stenographer Gr.II one of the 

conditions for grant of advance increments is that tne person 

concerned should passl Income Tax Officer's examination • It is also 

stated that vide Annex. R.4 a decision was taken to make recovery in 

Vt of tne persons in whose cases there was no order from the 
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Court. He naa next .::ontended that as par Rule 73 ·:>f ccs( Pen.3ion ) 

Rules 1972, re.::.overy can always oe made ft.~um the empl·:>yees in .,:ase 

any over payment is tnere and it i.3 the prer·:>-3ative of the employer 

to re.::tify its mistakes at any time. A.s r~3ard3 the fixation of pay 

anj ·the '3rant .:if b.:nefit under FR :22 -C is ,::.::,n.:::erned ne n3s referred 

to FR 22 (C) (iii) that n·.) fix.ation benefit unjer FR. :::'.~ (C) w1:>uld be 

permissible when .)ne is pr·:im:>ted in identical scale ·:>f pay. He alsJ 

stated that tnis plea has teen taken .as an after tn0u9nt ain°::e he had 

accept.a-d the fixati·:>n l·:ing bad:. It is furtner stated that tne 

resp:>ndenta have n.:>t · ·:::.::>mmitted .3.ny ille3ality and n·:> relief can be 

granted to the applicant. 

10. At the very .:iutset, it W•:>Uld be expedient t·:> examine tne relief 

\.) for ·3rant .:,f fixati·:>n ·:>f pay under Fa 22 (C). It is a fa.::t that tne 

s.::ale ·:>f p3.y of Sten:igral.)l"leir ( Spl. Gr.) :rnd that of Inc::.J111e Ta:{ 

Inspector are identkal i.e. i:<s.'.:000-900 ( revised .2s R.s.11540-'.:'.900 ) • 

•rne law on this point is very .::!ear that no fhati·:>n benefit 0::an be 

given in view of FR ::::: (C) (iii) • '!he relevant p·.)rtion reads as 

under 

FR 22 (III): 
For the purp.:>Se of tnis rule, tne app:>intment shall not be 
deemed t·:i involve the assumption .:if duties and r 1asp:insibilities 
of greater inportance, if tne p·::>.st t·:> whio::11 it i.s mada is on 
tne same s.::ale of p:iy as tha p0.:>at, 0tner tnan a tenure p:ist, 
whi.::h the Government servant h.:ilds ;)n .a re3ular resis at the 
time of his promoti·:>n •)r :ipp:1intment or on .3 s 0::ale :.f p:iy 
identical therewitn. 

In tnia view of the matter tne C:•:>ntention of the learned 0:::.:1unsal for 

the respondent is well founded and does have our .::,:incurram::e, tnus no 

relief on tnis .::ount can be allowed. 

11. Now two primary queations ramain vi~. (i) wnether at all tne 

applicant ;l)U was entitled to the grant of advan·:e ini::rai-nants and 

(ii) if not entitled wnetner any re.::overy can be made from nim for v. 

I -- , 
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tha over payment. Tna second question is .:inly re::iuired to ba 

answered ·:>nly in .::ase the first questi·)n is in ne3ative. 

12. i~ow we shall C·::Alle to the first que3tion. ·r·) appre.::iate the 

c0ntr0YJersy tha ;::.:mt.ants of the letter dat'3d 08.12.r)O( Annex. R.2 ) • 

para l of the said letter reads a.s un:ler: 

I am dir~..::ted tv aay tnat tne Pre.sidant is pleased to extend 
the benefit 0f the order •::.:mtained in the Ministry ,)f Finance ( 
Re·1enue Divi.:;i.:>n) letter No. :2(29)Ad( VII)/52. &ted the :24th 
Hay 1955, and subje::t t·) the .::.)nditfons prea·::ribad thereint·::> 
sten . .)typists, aten•J.:;Jr:tphers, H.;:td Clerl:a, and Suparv isors in 
tne Income •rax Dep2rtment who have qualified ,)r qualify in 
future, in th-= next hi3her departmental e:{amin:tti·:>n i.e.a Steno 
Typi.3t on passing tne D.apartmental Examinati·:>n for Ministerial 
Staff, Sten°Jo3rapher •)n passin3 the Dap:iartmental Ex.2mination 
for Inspectvrs, aoo Head .::lerks and Super·1iS•)rS ·:>n passing tne 
Departmental Examination for Inc.::me ·ra:·: Of fi.::ers, will be 
granted two advan.::e increments." 

The othar lettars lH:e R.3 and R • ..J: etc :u .. ~e only scme 0::larifi•:atory 

ordera and in case, tne .:aae of tne applicant is ·::·jvered by Annex • 

.R.2 ne shall swim 0tnerwL~e he sh.211 sink. In the letter dated 

8.l~.60, tne word 1 Sten°:>;iraph~c'nas been manti·:>ned, wherein it has 

been stated that the Sten.:>3rapher 0n passing the departrn=ntal 

examination f·:>r Inapect·:>r aoo th.:tt was tne only .::ondition mentir:1ned. 

·rnere is no other words i.e. 3u.::n as Sten.:.grapher Gr. III, Gr. I I or 

Gr .I or Stano~rapher Ordinary Scale, ·:>r Sele·::tL:in s.::.ale or Spaci:tl 

Gr. 'll1eref0re at the relevant tima, steno~rapners were go'1erned by 

the Sch~e and were entitled for the ·;;irant ,)f in..:::entive act1=ince 

increments on pas.sin3 departmental e:l-:amination for the post of 

Inspe..::tora. In tne same letter it is also menti:)n.ad th.:lt persons 

working as Head Clerks, and Suparvisora, fvr the grant of advance 

increments they nave tu pass the dep3rtmental examination for the 

post of In.:Vllle '!'ax Offir::er .Fi:.,:>m a plain readin;i, it is clear that 

for grant of two advan·::e in.::L·~nts stenr:>~rapners are r&:}Uired to 

tne department.:tl examination f:ir tne p.J.5t of Inspe·::t,:>rs. 
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of t11e applL:ant is fully C·.)Vcn:ed by tne letter dated os.12.r::.o and ne 

was rigntly granted two :idvance in.::r:ements. We are un:ible to 

subscribe tv tne submissi.:ms of learned .;i:iun:;al foe the resp:>n:ients 

tnat sub.3.:quent orders Anna::. R.3 ·:>r R.4 W•)Uld 9overn tne issue since 

the ac.::epted principles c.1f law is tn:lt .every leJisl.:ition would be 

prospe.::tive and the jud;Jemant W•)uld oe retr.:;,.:;pe.::tive until it is 

directed tu oe otnez:wi.:ie in spe.::ific terms. In tne instant case 

tnere is notning to su9~est t11:tt any rule/ circular h3.s t..:en issued 

having applicatiun from a ratr,)s_pe.::tive date. 

13. Since we rea·::h the ·:x>n.::lusion th.:it tne applicant was entitled 

for the grant of two advance in°::remants and ne n:ts been rigntly 

y} gt·anted tne two advan.::e in.:::enti·1e incr~nts, tnere is no question of 

making any re.::::rvery in tile instant case. Hen.::e we are refr.:iining 

from examining the otnet· .:ispe.::t .:.f the 110tter and also from referring 

tne number of decisiora cited by tna le:irned ·::ounsel for the 

applicant in support of his cvntention tn.::tt no re0::·)Very snould be 

made from tne applicant since tnere was no mis-represent:ltion on tne 

part of the applicant. 

14. :me Updh0t vf the af.:;,rea:lid dis·::us.3i·Jn is that tne O.A has a 

force and the same st3.nds allo~d and tne impu:ined order dated 

17 .Ol.2003 ( Annex. A.l) i:s hereby qu:isned. 'l'he applic.:tnt was also 

entitl.ad to all c.:>nsa.:r1entfal benefits, However, the applii:::int is 

not entitled tu rave the l::ienefit ·:>f -pay fix.:ition urKier F~ 22 (C:) on 

tne i)OSt of Inspa.::tor of In.; . .)m= ·ra:-: .9s ·:>b.5ervej above. ·rhe rule 

already issued is rrade ab.:;.:>lute. 

~ ' 
·-~f?_\J 
(A.~ 
Administrative Member. 

:rsv 

_O ~~h ~__c-4!.S.. ·'.--"" 
( J.K. Ka1.1snik} 

Judicial Member. 


