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3. OB No. 19/2003.

CENTRAL ALMINISTRATIVE TRIBUNAL A
JATPUR BENCH : JAIPUR - VA

L .

Date of Decision : gU7'§hlB ]
1. ©OA No.573/2002. ' '

Zhiv Tharan son of Zhri Suammera Fam aged about
53 years, regident of 1-B-17, Mahaveer 1!agar,

., III, I'ota, precgently working az Pastal Assistant
(HZ3-11I) Fota Head Post Office, Fota.

1

2. QOA Ho.574/2002,

Bhagwan Dasz szn of Shri Udai Ram ajed akout 523
-1 .yeares, resident of 3c2-50, Mahaveer Magar-III,
Fota-%, presently working as Pogtal Assistant

(HSG—II) P.I.P. Post office Kota.

Vijay Fumar <choudhar scon ofShri Laxmi Lal aged
abont 55 vyears, recident of 2/140 Ganezh Talab,
Behind Modi Cellesge, Toka, Presently workingas
Suk-Fost Master, (HE3-I1), Tuthoni Pols, Fota
(Under lew Grain Mandi Head Post Office).

... Applicants.

v er sus

1. Unicn of India, throagh Secretary to the Govt. of
India, Depatrtment-"" of Postes,  Minisktry of
Communicaktion Dak Bhawan, llew Delhi 110 001,

-

Z. Post Master SGeneral, Fajasthan Scocuthern Region,
Ajmer.

v

‘

5. Senicr Superintendent of POst Offices, Fota Postal
‘Division, Kata.

.....

5. Fost Master llew Grain Mandi, Fota 224007,
... Respondents.

Mr. "C. B. Sharma counsel for the applicants in all
the OAs. _
Mr.. B. II. 3andu cecunsel for the respondents in all

the OAs.
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CORAM:
HOM'BLE MR.J.K.EAUSHTE, JUDICIAL MEMGER

HON'RLE MR.AK.PHANDARL, ACMIULSTRATIVE MEMBER

ORDER

Applicants, Shiv Charvan, Ehagwan Dazz $ Vijay Kumar Chaudnary, have
filed theze CA3 undsr S:chicn 19 of the Administrative Trikbunals Act,
1985, As identical questicon of facts and law is involved in these casas,

thev are being dispssed of by this sommon crder

[§%]

. | Applicant Bhajwan [aza (DA 574/2002) was initizlly agpointzd as Time
Scale Clark and was redssignated as Peasral Aazistant on 25.1.63. ye
cnl«v =d hia further promotion on uumplwtlun £ 1E years of service in the
year 1925 and Lhcr@avaL ﬁlluvsd th2 next nlgngL gnade oL Rs.lc&O_;be on
completion of 26 yeara of service w.alf. 1.7.95 instead of 25.1.9c. Thé
apecific dir 20 Eion was given that the fl\quﬂn will be done undsr FR 22-i
(a) (1).. fi2 waé allowed dne Eixation in the higher z scale witn next date
of  increment from 1.1.96 and his ey was  fixzed at R3.6050,- on

rrooamendscion of the Fiftn Pay Commissioin amd the applicant reached to

the ztage of Ra.6950/- upcn Cebober, 2002 and theresfter hlS pay has peen
sudjen¢y reduoed to us.-uﬂW’  Ine amonnt of Rz.1000/~ was Jdaducted fFom

o

£he pay of the month of Navember, 2002 on accomkb of 50 called evcess
payment. ard alao his pay was redused from the stage ~F R3.2250,/- to

o G20 Q0= "<m the basis of internal andit report carried out in the year

2. Applicant Vijay kumz: Chaudhavy (04 19/3033) was initizally appointed
as Time C“al~ ler}, redesignated as Postal Assistant on 25.1.69, and was
allowsd hi3 next promction on cumpletion of L6 years service in the year
1925 and another promotizn on complecion 2f 26 yzars Qf 3arvice w.e.f.
1.7.25 instead of 25.1.95% asz chat of Bhaguan [A3s akbive on similar terms.

Othar facts are similar @2 npacratad above Except that the recovery of

2 N ‘ '

o




-3 -

~

R3.2000/- was started tfrom tne montn of June, 2002,

5. Applizant Sniv Charan (DA 572/2002) was also initially appainted as
Time Scale Clerk, which was redesignatad as Postal Assistant on 9.4.70. d2
wa3 allowad one Time Bound Promotion on completion of 16 y2ars of service

in tne year 1336 and thereatter ne was pramdted on completisn of 26 years

of s2rvice ajainst shart-fall point of SC W.d.f. 1.7.9% witn similar

direction of fixation under FR 22-i (8)(l). His pay was accordingly fized

at the staje of Rs.130/- on 1.4.26 and ne nas reached ts tha stage of

RS.6500 wee.f. 1.1.2002, wnicn 13" indicated in tne pay slip of ths montn
of Novamser, 2002. From the montn of Hovemper, 2002 the respondsnts have

deducted R3.1000,- on account of 2xcess paymént on the asis of audit

report.

6. e common fact in all these -ases is thac tne applicants were naver
informad of the action of vthe andic party and ns chance <f hearing was
extendad to them. Gven che dednztion staveted simply on the basis of tna
audit repcn:ﬁ. .In all tnes2 cases the options were acoepted DY th2
‘department and the due fixation was made. The DAs have been filad on

Jetumd & challeng o

is_that there has b2en breach of

multiple grounds. The =zignificant
. A

principle of natural justice inasmach as no prior notize or personal

-

nearing nas f2en jiven to the applicants.

Te ‘Inere was no fault on tﬁe part of the applicancs and tn2 pay
fixation was dons by tha -:ognpetenl:‘ autnrity. Pne due Fixation nas naen
made as per the rules in force and the applicants ware _as}:éd t> Jive tne
option, which they nave exercisad. Th2 same canndt be reopaned on tn2

basis of report of the internal audit party, who has got no 3uch poWar and

" at the most it is simply advisory comnittee and the pay cannot b2 reduced

without passing spe'jifi-: ordet hy the compatent autnority.

S. The 'resg:r:;nd»ents havae resisced tne =laim of the applicancs and have
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filzad detaiygﬂlcounter replieé in all tnéée cazez. It nas bean averred
tnzt no show-cause notice is.required in view of téra 4 5 5 of ﬁQP.DM
‘datzd 14.10.97, wnerein it na3 haesn provijéj‘tﬂat CVEr payment on acsoount

of pay fixation under O3 (RP) -Ruled, 1997 can be raeccverad and tne

undertalking required under this rule iz alao sukmitted Ly the applicants.

The internal chasl organisation of the’ department is fully empowerad to

point out any finanzial or procedaral irrejularity committed by tne Fostal
Units and résponjenﬁ Nooh iz bound B0 comﬁl? witn the srdsra of respondént
No.4° Dztail has alac hbaen giden narrating that tné'pay'fixation was
weongly given ko thz applicants and due to Wronsg pay fixation the ovér

payment has bezn mads, vhich i3 sought to b2 recovered.

D We hava heard the lesrned counsel for the parties at a consideradie

length and have bz2atowsed wr earnsat conaideration to the pleadings and

the records of thes2s cases,

10, Beth the Lléarnsd e-ounzel for the partizs have ceiteratsd tnsip

]
\

pleadings and thete i3 hacdly any quarrel 23 far as che fasts of tnesa

02

ase

i

ara concernad. It is admitted position that no pfiof'noticé'af pra-~
Gecisiconal n2sring has bzen given in the matbter pefore resorting £
raducing the pay or making recsvery from the salaries of the appl L2angs.
It is aleo admitted that thie coﬁpet&nt autority nas 3o £far not gassej:Zpy
final order. In other wordé, th2 compstent anthority has not taksn a
final Jzcisicn in the katter rejarding refizaticn of tne applizancts oo for
making thé gocoveries and the recoveries.héve been]givén 2ffest x> only on
the ftasis of zudit repore. We would lilks: to make it'very clzar tnat no

recovery o reducticn in pay o can ke made untill unless a firm decision LS
vy - by - :

S

taksn and specific pder iz passed by the sompetent auchority. The audic
raport or tha: andit objection may be the 2ignificanc for the compatent
authority to take appropriate decision put the same cannot be act=d upon

23 auch and eifecting of the recovery or raiuzing their pay cannst be

justified in the facts and ciroumstznces of tnis case.  dow, 2dvercing o

e
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the facts of these cas 95, admittedly no show-cause notice nas been given
to the applicants prior to reducing theu: ray and ehe»t.mg the recoveries
from the their pay. The law is well settled on tnis poinc that if any
order is rejuired to-tbe passed involvingy -ivil consequences detrimental
tothe interes.st;.,".‘of ari erppl(:;yee, it would be necezsary to Jive a pre-

decisional heariny pefira passing any such order. Tnis preposition of law

is prepondad bty the Apex Court in a celeberacad ju-:l;ement 1n tne case ot

H.L.Trehan & -Ors. - v. Union of India & Ora., 1999 @27 (Led) ‘:-1»5,' wnareia

their Lordship have neld as under :-

"It is now a well established prlnblple of law that. there can -be no
deprivation or ocurtailment of any existing rignt, .advantage or
benefit enjoyed by 3 Jovermmant servant withoat complying witn the
- rules of natural justicze by giving the government servnt concernad
an opportunlty of beingy heard. Any arbitrary or wh1m31bal‘eaerblse
of power prejudicially affactiing the existing conditions of
serv1be of a gwvarnment servant will offend ajainat thne provision
.of Artic ln 14 of the Constitution.”

Furthar, in th2 case of Shri Sardar Gulzar 3ingh v. Union of India & Ors.,

SLI 1992 (1)(CAT) 21, the Trikunal was dealiny witn a zase ragjarding

reviszion of th2 pay fixation, wher2in no show-cause notice was Jiven to

the parties. The Trilbunal held as under :

"4, We note that the 1mpugn¢=d order Jdated 22.10.32 despite naving
civil ‘consejuenzes and operating to the disadvancaje of tne
applicant, and that too retrospectively, has been issued witnout
giving him even ‘an oppirtunity to show cause ajainst the sama.
Manifestly sucn an order cannot x2 sustained in law mor2 35 as no
blame attaches on the applicant for tne isaue of the appdintmenc
orders and the consejuent pay fixatioin done Ly respondents.

A, In the partioalar fasts and circumstanczes of this case
therefore tne NA succeads and i3 allowed. The impujgned srders
dated 22.10.92 are quashed and set aside. Ilo recoveries snall oe
made from applicant and any recoveries already mad2 shall be
refunddd “t> him within twd> months from the dat= of r~=ce1pt 31: a
copy of this judgemant. KNo co3ts.”

Similarly,' the law rejarding recovery i3 al3d well 3=ttled that no recvery

can bz made from an employe2e untill unless ther:2 wai no misceprasentacidn

-on his p—.n:t. This preprsition 5f law 13 take from 'a razenc decisic;n oL

the Chandijarn Bench of the fribunal in tha case of Ram Pra}'aan gnacti v.

-
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Unicn of  India & dra., 2002 (3) ADI 430, wvizrein it has km2en h2ld as

under:

“1D. The recent Jdecision of the Apex Cout rendered wy a Bencnhof
Hon'ble three Judges in tne case of P.H.Reddy (supra) clinches the

isaus., The A¥=' Court foand that’ on facts the authorities wers
entitle3d to re

at, no recovery <an be made foom the zmplovée ooncornaedc - 0o e
pracize and acoarate w2 would do batter to sxtract the shasrvationa
af tne Apex Court vinich mns as follows -

Meeaa the embl’““*s—appellant-, who had been in ceceipt of a
righer amount on aczcmunt of  eronecus  fixation oy tn2
Cauthority snould not be asksd €0 repay the excess pay drawn,,
and therzfore, fhat pact of Jdivecticns of the appropriatsa
authority requiving reimbursazment of the 2xc233 amounb i3

annulled.” :
12,  In tne instant case, 2inie the coopatent zanthority haz not 3o far
talen any J:cision and also the daduchkions froae the salavies of the
applicanta as wall a3 revision of pay has nesn mads witnout following € 2

.h . -

principle of n3tural justics, the acttiin 2of che respondents cannoh be
sustained and va accept (he contention of en2’ lesrasd counsel fic cne

applicants and tne OA3 ars fustainanl2 on tnis Jround alonz.  In view of

the aforezaid sutnoritias on th2 point, w2 ire rsfralagpg Loom examining

s -

the othar Jrouds raised in cnese OAs.

3.  The upshiot of the nforzsaid disouscion is tnat cne JA3 nave amopl2

farce and aubstance. The a2 stand allowsd accordingly. The applicants
shall e entitled to all consejquencial pensfits and the amdanr air?“”y
recovered from them znall be cefundad ©o che applicants wichin a perisd of

three months from the Jdate of receipt of a copy of this ovder. o oosts.

\, V> U e
(A SHANDART ) (J 1 JHEALISHIK)

MEM2ERTA) MEMRER (J)

ix cthe pay 1f the sam2 13 erron2onsly. fized 2ariier, -




