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CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCH : JAIPUR

Date of Decision :2_0 «I-—@zf

Original Application No. 12672002, with M Mo.145/003.

Arjun Lal 5/0 Mangi Ram Meena, aged about 51 vyears,
Head Trans Clerk, Head Quarter at Phulera, 3tation of
North Western Railway, Resident of House N>2.97, New
Guard Colony, Fhulera, District Jaipur.

... Applicant.

versus

l. Union of India tnrough General Manager, North
Western Railway, Hasanpura Road, Jaipur.

2. Divisional Rail Manager, Horth Wastern Railway,
Power House Road, Jaipur.

... Respondents.

Mr. Hand Kishore counsel for the applicant.
Mr. Shailesh 3nharma counsel for the respondents.

o . s vt .

Hdon'ble Mr. M. L. Cnhauhan, Judicial Member.
Hdon'ble iMr. A. K. Bhandari, Administrative Member.

: ORDER:
(per Hon'ble Mr. M. L. Chauhan)

The applicant has filed tnis application tnareby
praying for the following reliefs :- '

"(i) That by an appropriate order Or direction,
the entire record conceraing to2 the <as2 may
kindly be <called and after examination, tnhe
respondents may pe direcced to ra2fix tne saniority
pbased on panal dated 12.12.1922 (A/2) and grant
him all the conseguential benefits to the
applicant by way of promotion, fixation of pay &
seniority asa extended to the similarly situated
employees, who wer=2 placed on the panel dated
19.12.1983 (A/2) alongwith the applicant.

(ii) Any other directions and ordars whicn 1is
deems proper in the facts and circumstanc2s oL the
case may kindly be allowed in favour of the
applicant.”

2. The facts of the case are that the applicant was
initially appointed in Group ‘D' as Knaliasi in the
year 1»78. The respondents advertisad certain posts in
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Group 'C' in July 1983 for recruitment in Commercial
and Traffic Department. There ware 26 posts of
commercial Clerks, 1l of Office Clerks and :certain
posts of Ticket Collector and Tealegrapn Signallers.
The applicant applied for the post, a written test of
which was held on 25.09.1333 in which 143 candidates
were declared,successfulQ Viva voce was also h=21ld in
November and December 1933 and tne respondents issued
panel of candidates vide letter dated 19.12.1982, in
which 22 candidates were placed including the name of
the applicant at Sl. No.2 of the panel for tne post »>f
Telegraph Signaller at Page 5 of tne panel, a copy ot
which is Annexure A-2. it,is further alleged that some
candidates who were sélected for Group 'CT' poast were
deputed for training. At that point of time, tne
respondents cancalled the panel notified vide Annexure
A-2 vide their letter dated 26.07.1984. The issue of

Annexure A-3 Jjave rise tohspate?ert Petitiong filed

bafore the Hon'ble High Court. The Writ pstition was

allowed and and it was directed that " the railway
administration should talke suitable action against the
individual candidates selected in the said selected
panel in relation ¢to>. whom irregularities have bean
found to have bDeen committed in the procedure »f the
selection board." The review p=tition filed by tne
respondentd railways was alson rejected. SubsequentLy:
the applicant was  given appaintmént as ‘'elegrapns
Signaller vide respondents' lettsr Jdated 12.10.1923
(Annexure A-5). The applicant represented his case t2
the respondents vide letter dated 12.11.2001 (Annevure
a-7) to extend the benefit of Manesh Kumar's Judgemeant

who was also selected in the 2ame pan2l in the y=sar
1963. it is on thes2 faz ts, tin2 applicant has filad
the presernt app.ication  Ehereoy praying for the

aforesaid relief.

3. Hotice of this app.ication was issusd to th2
respondents who have filed the reply. In their reply
by way of preliminary objection, it has been stated
that the applicant py way of this application hnhas
cnallenged and prayed for getking his seniority rafixed
on tne basis of panel datad 13.12.1933 by way of tn2

¢




N

N

-3_'

aforesaid application in the year 2003 which is wholly
time barred and in view of the fact that the
application is barred by the limitation, the
application deserves to be dismisséﬁwﬁ%gﬁrgﬁgfﬁzﬁl~
Regarding applicability of che judéément dated
06.09.2001 in the case of Mahesh Chand (Annexure A-6),
it has been stated that the benefit of seniorityiwas
given to ‘the selected employe2s on the post of
Commercial Clerk not with effect from 1983, but the
Commercial clerks were given proform seniority who were
appointed as Commercial Clerk and since the applicant
was selected as Telegraph Clerk, the judgémént was not
applicable in this case. The appliant in this regard
was informed vide letter dated 16.03.1396 by Station
Superintendent, Phulera (Annexure R-2). It is further
stated that Shri Mahesh <Chand who_héd approached the
Hon'ble Court had been granted relief as the judgement

was applicable in his case. The representation of the

~applicant was not received in the office of the

respondent as alleged by him. However, representation
dated 11.11.2001 by recognised Trade Union was received
which was duly replied by the answefing respondent vide
letter dated 07.05.2002 (Annexure R-3).

4, The applicant has filed a rejoinder. Alongwith
the rejoinder, he 'has also placed reliance on the

judéements in the cases of Savita- Rani_and - Ors. vs.

Union- Territory, -Chandigarh and-Ors. SLJ 2003 (2) cArT
124, Sat-Prakash 73. State of Haryana ATJ 2003 (1) 156,
and Sh. -Satyendra Kumar -Rana and Ors. vs. -Govt. of NCT
of Delhi and-Ora. 2003 (2) ATJ 1l.

5. The applicant has also moved an application for
condonation of delay. The respondents have filed reply
to this application thereby opposing the said

application.

6. Wwe have heard the learned counsel for the
parties and gone through the material placed on record.

7. | | Phe first gquestion which requires our

consideration is whether the present application can be
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entertaingd at this belated stage solely on the ground
that he has filed the OA after coming to know that in a
similar claim relief had been granted by the Tribunal.
?Ejgre noticing the case law on the point in issue it
L.sg necessary to Juote the relevant facts which has
q%ring on'this‘question. Admittedly the applicant is
claiming the relief based on the panel dated 19.12.1332
(Annexure A-2). The respondents have taken the
preliminary  objection  that the application is
hopelessly time barred as it has been filed in the year
2003. In the reply, the respondents have also annexed
a :opy‘qflthe letter dated 16.09.1996 whereby the zlain
of the applicant for seniority on the basis of panel
drawn in the year 1933 was rejacted vide létte: dated

15.09.1996  (Annexure R-2). The applicant has not

persudd)) nis remedy after the rejection of this letter

even if it i3 to be held that the cause of action as

accrued in favour of the applicant in the year 1996
when his representation was rejected, dfhough it is not

the case set out by the applicant in this OA. The case

set out by the applicant in this OA is that the cause
of action arose in the year 1933 wvhen the panel was
formed and in the year 1931 when the said panal was
cancelled and 3ubsejuently in the year 1987 when the
said panel was restored. The applicant has also stated
that the cause of_ac;ioﬁ still accrued as one Shri
Mahesh Chand, Head Clerk, has filed OA N0.78/97 and the
Hon'ble Tribunal has decided the sams on 06.09.2001 and
thus the cause of action i3 continued. At this stage
it will be relevant to extract Para 10, 11 & 12 of the
MA filed for condonation »of delay, which readps as

under :-

“10. The applicant submits that cause of action
arose in 1953 when ths panel was formed and 1in
1951 when said panel was cancelled.

11. That the said panel was restored in 1987.
One Mahesh Chand Head Cler filed OA No. 78/97 and
the Hon'ble Tribunal decided on 6.9.2001. The OA
was allowed. Thus the cause of actinn continued.

12. That the applicant represented to respondents
but with no results. The applicant has a g00d
case on merits, as such it is prayed that the
delay, if any may be condoned and oblige.”
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5. Wwe are of the view that the applicant has not
made out any case for condonation of delay. The matter
is 3juarely covered by the decision of the Apex Court
in the case of State of Karnataka vs. S. M. Kotrayya

1996 3CC (L&3) 1428. In that case the respondents
therein while working as Teacher in the department of
Education, availed of Leave Travel Concession but later
on it transpired that they had never utilised the
benefit of LTC. <Consejuently, rezovery was made in the
year 1281-856, Some oL the persons filed applications
in the Tribunal guestiosning the power of the Government.

_to recover the same. Thereafter, in August 1989, the

Tribunal allowed similar claims and had held that the
appellant-Government c¢»Huld not recover the same from
the respondents. Oon «<coming to know of it, the

respsndents filed applications immediately in August
1939 before the Tribunal with an application-to condone
the delay. The Tribunal has :condoned th= delay by the
impugned order. The matter was carried (T_>>to Bupreme
Court and the Apex <Court in Para 2 held as under :-

"9, Thus considered, we hold that it 1is not
necessary that the respondents should give an
explanation for the delay which occasioned for the
period mentioned in sub-sections (1) and (2) »of
Section 21, but they should give explanation for
the delay which occasioned after the 2upiry of the
aforesaid respective period applicable to the
appropriate <case and the Tribunal should be
required to satisfy itself whether the explanation
offered was proper éxplanation. In this case, the
explanation offered was that they came to know of
the relief granted by the Tribunal in Aujust 1933
and that they filed the petition immediately
thereafter. That is not a proper explanation at
all. What was reguired of them to explain under
sub-section (1) and (2) was as to why they could
not avail of the remedy of redressal of their
grievances before the expiry of the period
prescribed under sub-3section (1) or (2). That was

not the explanation given. Therefore, the
Fribunal is wholly unjustified in condoning the
delay."

9. Admittedly, the applicant has not given any

explanation for delay which occured within aperiod
mentioned in sub-section (1) »r (2) of Section 21 as ta

why he could not avail remedy of redressal of his
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grievance b2fore the expiry 2f periond prescribed under
sub section (1) or (2) of Section 21. The applicant
has also not stated even a single word as to why he has
not filed OA when his representatiosn ajainst seniority
was rejected in tne year 1996 vide Annexnre R-2.
Further it is not the casz of the applicant that he was
waiting for the decision in OA filed by Mahesh Chand,
Head Clerk, in the year 1237 wnich came to be dispased
of on 06.09.2001 and the OA was filed imma2diately
thereafter. ~ Further decision in Mahesh Chand was
rendered on 06.09.2001. The r23pondents haye
catejorically stated that the applicant has not filed
any representation though the representation was
received through recognised Trade Union on 11.11.2001
which was replied on 07.05.2002. This part of averment
had been made by the respondents in Para 4.(12) of the
reply. In rejoinder, tne applicant has not disputed
this fact. The fact remains that the contention raised
by the respondents that the applicant nhas never filed
any representation thereby claiming the benefit on the
basis of the judgement rendered by .the Tribunal in
Mahesh Chand's Case has not been controverted';'rather
it has been accepted. The applicant nas hOC'snown why
it took almost about one and a half year to approach
this Tribunal for getting the benefic on the basis of
the judgement dated 06.09.2001 in Mahesn Chand case,
even if it is held tnat the case of the applicant is
covered by the said judgement. Suffice it to say here
that the casevof Manesh chand relates to the seniority
in the cadre of Clerk whereas the applicant was
appointed as Telejrapn Signaller which isxentirely a

different categorye.

10. Thus, we are of the view that the application is
hopelesly time barred and desarves to be dismissed on

the score without any finding on merit.

11. Learned counsel for the applicant had placed
reliance on the judgement of the Apex Court in the case

. . iy " £ e
of K. C. Sharma & Ors. vs. Union of India_ & 0rs.1933

(1) SLJ 54, judgement oOf this fTribunal in 9OA No.
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562/02 decided on 12.12.2003,33avita Rani & Ochers vs.

Union - Territory of Chandigach  SLJ 2003 (2) CAT 124,
Satya Prakash vs. State of Haryana ATJ 2002 (1) 156 and

‘in-the-case DL 3atyender Kumar Rana &% Ors. vs. Govt. of

e e e, . e i et

1z. With great respect, the s3aid Jdecisions are not
applizable in the instant case. In K. C. 3harma's
case, the validity of retrospective amendments vide
which the benefit of running allowance was rednced from
75% to 45% in respect of perisd from January i, 1972 to
March 31, 1573 and to 55% for the period from April 1,
197 onwards was in 1issue and the appellants were
adversely affected by the impugna2d amendments. They’
sought benefit of the decision of the Full Bench of'the

Tribunal rendersd in OA No.'774/1994, whereby the Full
Bench ot the Tribunal has held that n> 3uch

retrospective effect can ke given to the2 notification.

It was in the fact and circumstances >f the case that

the case was remitted back to tne Tribunal to condane
the delay and dJecide the :ca3ss. As already 3tated
above, the judgement was given " Having regard';qfthe
ﬁsts and circumatanzes of the case...... " as can be
seen from Para 4 of cthe judgyement. As 3uch the
judgement was ordered in the fact and circumstances of
that case. The Apex Court has not 1l3aid down any Llaw
that benefit of judgement can be extended ignoring the
statutory provision as laid down in Administrative
Tribunals Act 1935. Similarly issue involved in OA No.
52,2002 was rejarding exhausting the alternative
remedy before filing the OA and the issue regarding
application being time barred was neither considered
nor raised in this OA and as such the judjement is of

no assistance to the applicant.

13, Similarly the decision renderad in the cases of
Savit-Rani, Sat Prakash & SAcyender Kumar Rana & Ors.

(Supra) has been given in the facts and circumstances

@

p .



-8 =

of the relevant case and as such the same are  not
applicable, more particularly’in view of the law laid
down by the Apex Court 1in the case of State of
Karnataka vs. S. M. Kotrayya (supra). '

14. Accordingly, we are of the view that this
application is hopelessly time barred and the applicént
dgaeﬂhct given any explanation in terms of sub-section
(1) or (2) of Section 21 of the Administrative
" Tribunals Act, 1985. As such the OA as well as the MA
deserves to be dlsmlssed without any finding on merlt.

-//%(B 11; tr’//,/,,//’” | &Y)
(A. K. BHANDA (M. L. CHAUH Q) -

MEMBER~( MEMBER (J)



