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IN THE CENTRAL ADMINISTRATIVE TRIBUNAL 
(:!~a~· nnr· · - ) BENCH r-- '· ~ · =---;-~ . = , \-:a-ai:~·r____::_.; 

0.A. No. 
T.A. No. 

117/2003. 198 

DATE OF DECISION 

V.K. Verma ___________ Petitioner 

M_r_._V-'-uS_.~G.=:cu=-r_,i""a=r,__ __________ Advocate for the Petitioner ( s) 

Versus 

UOI and others. 
~-----------------Respondent 

Mr. T.P. Sharma 
__ Advocate for the Respondent ( s) 

CORAM: 

The Hon'ble Mr. ,J .K. Kaushik, Judi.::ial Member. 

' .:The Hon'bl1:: Mr. A.K. Bhandari, Adninistrati-;~ Member. 

1. V\/heth8r Reporters of loi::al papr:-rs rnav be alk1we.d to se1:: th12 Judg.::m1.::nt ? '}c.:J 
2. To be rt:ferro::d to the Reporto::r or not? ·7_,e...') 

3. Whather their Lordship:~ wish t.:1 si::e the fai1 COJ:•Y of the Judgenkrit ? 1'1 
4. Wheth.ee1r~~ · ne1t:ds t.:j b·::_circulate.d t•:-i otht:r Bt:ni:::hes of the TribuN. -1 i )l1 

~·-. vr; \ ,,/ . .:>,'1¢ c.-c.u-n1--
l A.K. Bha~ ) ( J .K. Kausl1ik) 

Administrativ~ M~rnbar. Judi~ial M.amb~r. 
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CEN'rRAL All"1INIS'IRA'rI VE ·rRIBUNAL 
JAIPUR BENCH: JAIPUR. 

f 2J.\'\.OF December, two thouaand three. 

O.A. No. 117/2003 

The H·::>n 'ble Mr. ,J .K. Kaushik, Judi..::ial Member. 

The H<Jn'ble Mr. A.K. Bhandari, Administrative Member. 

V.K. Verma, 
S/o Shri Badan Singh Verma, 
C-58, Chatrashal Nagar, 
Via Malviya Nagar, 
JAIPUR. 

rep. by Mr. v .s. Gurjar: :c~unsel fot., the applicant. 

1. The Union of India, 
rep. by the Secretary, 

j 

versus 

Deoa.rtment of Telecummunicatt'ons, 
M1n1stry of C0mmun1cat1on & nrormation 

Technology, 
Ro.:xn N.::>. 419, Sanchar Bhawan, 
20 Ash.::>ka Road, New Delhi. 

2. The Chief Ganeral Manager, 
Rajasthan Telecvm Circle, 
Sardar Patel Marg, 
C Scheme, 
Jaipur- Rajasthan. 

rep. by Mr. T.P. Shanna: C.:mnsel for the reapoooents. 

ORDER 

Per Mr. J.K. Kaushik, Judidal Member. 

Applicant. 

Respvndenta. 

Shri v~K.-Verma has filed this O.A. in~er alia for the 

reliefs seeking a direction to the responjenta t·:> issue an 

order vf p,:>.sting in fa·..rour of him, at par with others wh.:-1 

ha·..re be.en °;,iven p.:Jating •Jrdera in purauance with the 

app;:>inbnent ordar dated 17 .12. 2002 and als.::> f·Jr quashing the 

charge sheet subs~:_iuently issued vide memJrandum dated 

07 .Ol.2003. The learned .::: . .Junsel for the appli.::ant prayed for 

aban:kming the pr:tyer r~rding the ·:iu:ishing of the .:::har.;ie 

she.at with permisai.:m to pursue the matt.er regarding the 
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quashing of the charge sheet with permission to pursue the said 

matter separately in acr::ordance with law and he was accordingly 

permitted. 

2. Succintly putting it, the material facts necessary for 

adjudication of the contro-.rersy involved in t:he instant case are that 

the applicant was initially app~\inted to th€? post of J;ro in the 

year 1973 and he enjoyed his promotion, to the post of sub-

Divisional Engineer vide order dated 19.11.90 on the basis of his 

satiafactory records of the service. He has never been communicated 

with any adverse remarks and never ser'Jed with any charge sheet 

except the one issued ·::>n 07. 01.2003 as indicated in the succeeding_) 

paras. The applicant was promoted to the post of Divisional Engineer 

( TelecollUIIUnications ) dated 27 .05.90 for a period of 180 days as per 

the policy in vogue and he held the same post tilJ. 19.12.2002. 

3. Subseuently, the applicant was ordered tei be promoted to the post 

of Divisional Engineer ·relecommunications) vide order dated 

17.12.2002, which contained certain conditions for the grant of the 

applicant i.e. on the date of passing the order no departmental 

e0-1uiry should be pending against the official concerned. The 

applicant's promotion was not released and on 07.01.2003, he has been 

served with a charge sheet. The letter of posting has been issued on 

2l.03.2003~n respect of the persons promoted by the order dated 

17.12.2002. It does not contain the name of the applicant. 'Ihe 

applicant made representation to the competent autnority complaining 

his non-promotiono '!he provision relating to the grant of adhoc 

promotion have been enunciated in the pleadings, by making averments 

that the applicant's juniors have been allo'ded promotion neglecting 

the case of the applicant. The pleadings contained certain 

pa.~)ticulars relating to the alleged illegalities, regarding the 

~suance of the very charge-sheet, which we do not think it necessary 

.,.. 
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to narrate ain~e the very relief r~rding the quashmant of the 

charge sheet ha.:i been aband:>ned. 

4. The salient grounds on which the applicant staked his claim are 

that the denial of postin~ of the appli.;ant on the basis of 

sub3eyuant 1::harge sheet is ille~.:tl, the applicant cannot be denied 

promotion only on tha ground of aubse:.ruent ·::harge sheet, there was no 

disciplinary/vigilance en:iuiry was pending a·;Jainst him on the date of 

passing of the prorri.:,tion order. 

5. ·rhe resp:mdents have resisted the claim of the applicant arrl have 

filed a detailed/e:-:hausti'Je reply to the O.A. and have averred that 

the adhoc promotion is given on local offkiating basis an:i the other 

promotion orders issued by the Department of Te•lecommunkations 

contained 3Clllle conditions whkh have to be ched:ed by the Circle 

before iasuing the promotion order. After the promotion orders were 

issued vide letter dated 17 .12.2002., vi•3ilan.::e clearance was taken, 

and the vigilance secti•'.)n vide its letter d:ited 11).01 • .2003 indi 0::ated 

that a vigilance case was pendin;J against him and therefore he was 

not promoted and his case was referred to BSNL Head:1uarters/ New 

Delhi. The applicant submitted a representation .:,n 25.02.2003. A 

reply was given to him vide latter dated 19.03.2003, 

6. The further defence of the r·:spondents as set out in tne reply is 

;~condition prec.:r:ient for the isauan.::e of the pr•EOtion order was 

the Circle was required to r::hec:k whether arr{ vigilance case is 

pending against the promotee officer. In the applicant 1 s case it was 

found that there was a vigilance case pending against him and 

therefore he was not pr<:>moted. 'lhe applicant was allotted to 

Rajasthan Circle vide order dated 03.01.1003. Both the promotion 

orders contained conditions for grant of pr1J1noti.:in and one of the 
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conditions was that n•) disciplinary/vi·Jilance case should be pending 

against the officer. The Cir·::le office haa acted in acc·:>rdt~.::e with 

the directions gi'Jen by B3NL Head::iuarters/ New Delhi and therefore 

the O.A may be dismissed with costs. 

7. A rejoinder has been filed reiterating factual aspect of the 

matter as well as countering the averments made in the reply.A copy 

of letter dated 03.03.99 wherein the time limit for finalisation of 

disciplinary pr·:>.:::eadings have been prescribed. 

8. With the consent of the parties, we have heard, Mr. v.s. Gurjar, 

learned counsel for the applicant and Mr. T.P. Sharma, learned 

counsel for the respondents at a considerable length for final 

disposal at the adnisaion stage and have bestowed our earnest 

consideration to the pleadings and records of this case. 

9. The learned counsel for the applicant has sutmitted that the 

order of promotion in respect of the applicant came to be issued by 

the competent authority vide order dated 17.12.2002 and his name 

finds a place at Sl. No. 238 and he was allotted to BSNL. He has 

subnitted that the applicant had no obstruction on the date of 

issuance of the promotion order and as per the rules in force 

sub3equent events canno,\-,: obstruct promotion of an employee which has 

become due earlier. Further subsequent events like issuance of 

charge sheet cannot withhold the promotion and promotion carinot be 

withheld in anticipation of institution of disciplinary proceedings 

in as much as in the instant case, the charge sheet has been issued 

on 7.1.2003. Therefore the applicant has got an indefeasible right 

to get the promotion at par with his juniors. He has placed reliance 

on the following ju~ements: o.c. Jain and another vs. Union of 

India and others - [ O.A.Nos 103 & 104/2.001 decidad on 7 .9.2001 -

~/ 
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Jvdhpur Bench ) ; Jai-Ram Khartik vs.-Union of India and others. [ 

O.A. No. 7-4:/-::.oo::. decided •Jn 16.:0 .100.2- Jodhpuc] and D.K. Shrivasta7a 

vs. Union of India and anothers [ 100:2 -(3) SI..J ( CA'l') 57 ] • He has 

also made us t.:> ti.-a'!el /'thr0ugh vari.Jus jucgements and has subnitted 

that the case vf the applicant does not fall within para 7 of the OM 

dated 14.09.92. He contended that the applicant is therefore 

entitled to get his du~ prom0ti0'.)n and the respondents ought to have 

issued the posting order in re.:;piact of him. 

10. Per contra, the learned counael for the respondents strenuously 

opposed the aubmission made 0:>n behalf of the a1:=plicant and placed 

reliance heavily on para 7 of the 1JM dated 14.09.9~, and has 

subnitted that as per the rules in f·:ir.::e the applicant's case is 

required t.:> be kept in a sealed ·==·Jver and therefore there is no 

illegality or arbitrariness in the action .:if the resp:>ndents in nis 

non-promotion. 

11. Before aJverti09 to tho: le~l p0:>siti-:1n we would like to 

ascertain the factual aspe0:::t of the matter. As fi'l.r as the ma in 

promotion vrder ia concerned the applicant was admittedly ordered to 

boa prumoted vide c0t1111unication dated 17 .l:?..:?.O(i2. and his name finds a 

place at Sl. No. 238. 'lhis order c.:mtains posting of number of 

individuals. A perusal of this oi.-der reveals. that tne officials have 

been post~ on prom·::>ti.:m to various organisation, such as BSNL, 

MTNL,DJT Head::iuarters TE'2 etc. and the furth1~r pustin9 orders would 

be issued in respe.::t of pera.::>ns on joinirr:J the di:Eferent wings 

mentioned above. We als•::> ·:>bserved that pers·:1ns who are placed below 

the applicant i.e. at Sl. Nos. 401, -4:17, -153, 4'33, 500, 537, 539 and 

550 etc were directly posted to D}T Head:iuartE~rs TEC etc without arry 

direction regardin~ is.suanc·a of any posting order. In art{ case, it 

can safely be inferred that persona p.::>sted to 00'.i' Head:iuaerters would 

~need any fUrtner poatio:i orders and per&ons indicated above --;1 
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must have joined on their respacti1:e positions in pursuan.::e to thia 

order without waitirr:J for any further orders and in this way of the 

matter it can be held p.:raons juni0)r to tne applkant nave fa.::tually 

joined and enj.)y.:d the pr-:xn0tion irnnedi3tely aftar the issuance of 
were 

this ·:>rder. However, in respe.::t ,)f persuns wh0 '---~-f?all0tted to M'i'NL 

~-:_o~ BSNL ·:m:Jers lH:e Annex. A.l dated .:::1.01 • .:::003 ia required to ba 

passej, aa indicted in the main pr0motion order. 

12. N°:>w we W•)Uld deal with the l~:Jal pr.)visi0ns applicable to tne 

instant case t·:> resolve the .::.:>ntr•:>versy involvad '_)in this case, in 
-, 

the su.::.::eedings par.:ts. We have peruaect the 1:x.1 daced;j l-.l:.09.92 whkil 

has been relied up)n by bo:>th the learnej 0::ounsel. Firat we would s~ 

wnether the 0::ase .:,f the applicant is covered by any ot tha 

cir0::u.ms tan°::ea menti•)ned in para .. It ia not tne .;aae of tne ~· 

reapoooenta th:tt after the DPC re.::.:mmended tne .::.ase ·:>f the .appli.::ant 

sheet lHd been issued aqain.:;t him and was pending. It is also n.:>i: 

the .::ase of the resp0ooents that ··~2' p1:0ae.::u~i·:m in a criminal caae 

was pendin3 a9ainst th.a appli.::ant.when DPC • ;3 re.::.:im;nendations wac-: 

fin:l any ·:>f the .::onditk1ns ·::.:>ntained in para 2 aa i1a1.rinq baen 

satisfied, in tt1e .::.~e before us. ·11he prom:>ti0:>n 0rdar was issued 0n 

17 .12. 2002, whila tne 0::t1arge sheet was iasua-:i unl y on 7 .1. 2003. 

There is n.:> pt:·:>visi0n under tne Rules th.:.t for a .::.:>ntemplated a.::tion, 

the pr·:>m·:>tion .::ould have been withheld le.Jally. In cha .-::a.se of BanJ: 

of India vs. De3ala Surnaray.:tna it was obsarved by tne Hon• ble 

Supreme c.)urt that when tne respoooent w.2s due f 0:>r prom·:>tion in 19:36-

87, there was n·:> departmental pr0°::eedinq pending aqainst him and 

sealed .::over pr·)CedJre .::.Juld n·:>t have been rea·:>rted t•J nor ti1e 

pr·Jm.:..ti•)n due in the ye.ar 19.'36-37 be withh~ld foL' th·Sl dap:trtmental 

~eedin~s whkh were initiat..ct at tne fag end of toe year 1991. In 

-------
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the far::ts and cir•::urnst.:ln.::es 0Jf the caae, it was held by the Apex 

Court that the order 0Jf punishment made in the! year 1995 could not 

deprive the re.5p)ndent ·Jf the benefit of prum.otion due on Ol.Ol.El6. 

13. As regards the 0::.;:>ntenti0:m of the learned •::·:>unael for the 

respondents th.:tt the applicant cannot be giv.:n promotion in view of 

the directi.:1ns C•)ntained in para 7 of the afore.said OM the word.3 • he 

is actually promoted' need t.) be interpreted and examined. 'ibe 

contenti•)n of the learned C·:>unsel applicant is that the charge shaet 

was issued to the applii::ant on 07.01.2003 and the promtion ordar was 
·I 

issued 
1

1 at the Head=tuarter.s level .:m 17 .1::: • .2002, at the time when the 
.J 

pronDti·)n ·)rder in reape.:::t .)f the officials in.::luding the applicant 

was issued, there was n.) disdplin:1ry case uas pending against the 

applicant and in this way of the matter the case of the applicant has 

to be consi·::iered .)n the basis of judgement rendered by tne 

~h~~l.:>o:ld_J3~l1c:h._].n __ -D.K. Shrivastava ( supra) '!lh.~r~in tha. w9r_~ :: ,_,r- - - _,_ .- - - -. ____ ..,,____ -· i 

~------ ---~-·· -----·- --------- :.-' 

~~i:et.:..re-he1s'-a.::tua1-1y~pr·:.m~t-ea-' .~ame- -iip f.)r adjudicati•)n and ha.:; 

been elaborately dis 0::ussed in the jucgement. 1hat was a .:::ase of 

withh·:>ldi03 prJm.:>tion by applyin.;:J a.~ of para 7 °:..f the •:JM dated 

14.09.92. ·r·:> appred.:lte the .::•:>ntroversy we extra0::t the (Xmtents •Jf 

para 20 and 21 ,Jf the aaid jud3ement which reads ai:. under: 

"20. Tw·::> aape·~ts are relevant for .::onsiderati·:>n: 
Whether para (:, ·)f the Railway Board cir0::ular will apply to 

the present case. 

(a) 

(b) 

The m:lnner in whio::h the axpressi0n " befor.:~ he ia 
a.::tually pr.Jm.Jted' ia t·J be und.:rat 0J.:xi. 

Para 6 refera to the 0::ir.::umstances mentioned in 
para 2, it has t·J be saen whether in tne praaent 
case au.::h a .:0ntin~en.::y has arisen at the tirrn~ 
when the appli.::ant .::an be said t·::. be due f·:>r beini;, 
"actually promoted." 

21. As regards the firat pJint we are of the view that th~ 
expression" before he ia actually pr.Jm:ited' has t•) be 
underst•J.:>.1 aa the date •Jn which the applicant ac·~[uired a right 

v 
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tor getting promotion. It will not be reasonable to 
understand this expression as the date in which the Railway 
administration cho·:>aea to issue tne ·:>rders of the promotion •• 
Otherwise, it may happen that even when preliminary 
investigation is pending the Railways may not issue the order 
of prvinotion to a particular Railway servant and delay the 
issue of prom0)ti.Jn order beyond re.~sonable limit and then 
taken the plea that subaequently a charge sheet has been 
framed which may happen much later. 

The question is as to when the applicant acquired a 
right for promotion, it is well settled that merely because a 
para.:in • s name appears in the panel he does not get an 
automatic right for promotion. However, a Railway servant wh·:i 
is found suitable for promotion has a right to ~~ promot-=d 
from a date not later than the date on whicn his junior in 
service has received promotion. In the poresent case, the 
applicant has been assigned seniority of 1986 batch in IRSS. 
It ia an admitted p•::>Sition that promotion of the juniors 
balmigin~ to 19.37 batch to Junior Administrative Grade has 
taken place in February 1999 i.e ab<:iut 9 1uontns pri•)r t·:i the 
rneetin~ of the Re•1iew DPC. Among the officers .:if ISS indu0::tect 
into IRSS the applicant seems to be the junior most. we find 
that an order was issued dated 6.12.·;,9 conveying the dec::ision 
of the Ministry of Railways that the otner officers of ISS 
brought over to IRSS,shall be promoted to Junior 
Administrative Grade in different Railways. 

Now applying the aforesaid ratio to the instant case, as we 

have given a specific finding that a number of juniors to tne 

applicant came to be promoted in pursuance of the order dated 

17 .12.2002 itsalf, without any condition of passing any subsequent 

orders. · The ratio laid down in the ab~ve jud~ernent fully covers on 

all fours the case of the applicant and since a number of juniors to 

the applicant had been prcmoted vide order dated 17 .12.2002, the 

applicant would also be deaned to be actually promoted from tne same 

date, In this view of the matter, the issuance of suhsequant charge 

sheet would not come in his way and para 7 of the OM dated 14.09,92 

would have absolutely no application. 'Ihe inescapable conclusion 

would ba that the applicant has been wrongly deniad his due promotion 

without any cogent reason and the action of the respondents is 

contrary to the rules in force. We fully subscribe to the 

sut.missions made by the learned counsel for the applicant and are not 

impressed by the contrary sut.missions made on behalf of tne 

~ndents. 
Tnus tne contentions of the applicant are well founded 

-,.--.__r· 
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and the OA has faorce. 

15. In view of what has been said and discussed abvve, th~ O.A has 

ample merit and sub.3tan.:e and the samli standa alluwed. The 
,_/ 

resp.::iojents are directed t 0:i treat the appli.::ar.1t as pr,Euted aa 

Divisional Engineer in pursuan.::e t.:> the prom:>ti . .)n .:irder dated 

17 .12.2002 and he shall be entitled tu all .:::,::insequential benefits at 

par with his next junior. 'lhia order· shall be c.::>mplied within a 

peri·:d of two m0nths frum the date ·::>f -receipt vf a c0py vf this 

order. In the fa.::ts aoo circumstances -:if this case, the parties are 

directed to bear their own cvsts. 

~3 
(A.K. Bhandari ) 

Aaninistrative Member 

jsv. 

~a,;.,,{,--~-­
(J .K. Kaushik ) 

Judicial Member. 
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