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1. Whether Reporters of local papers may be allowed to see the Judgement? 

tv-{To be referred to the Reporter or not ? 

3. Whether their Lordships wish to see the fair copy of the Judgement? 

4. Whether it needs to be circulated to other Benches of the Tribunal ? 
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IN THE CENTRAL ADt-'JINISTRi\TIVE TRIBUNAL 
,JAIPUR BENCH,JAIPUR 

IBte of Order : 0 6 · 0 6 · 2~()3 • 

1. O.A. No. 110/2003 
2. M.A. tJ.':I. 187/2003 

(O.A. No. 110/2003) 

Rajesh Kum:~r Tiwari E./o 2hri B.K. Tiwari, 3ged ab':lut ~~ years, 

resident c·f 4-LA..:.~r:;, ,Jawahar Nagar, Jaipur, at present worl:ing as 

Ac·::c•unts .:,fficer, Navodaya Vidyalaya Samiti, Regi·':lnal .:,ffice, 2.hastri 

Nagar, Jaipur. 

• •••• Applicant. 

versus 

l. Union of India through se.::retary, Detartment .:.f Edw::ation, 
•· Ministry .')f Human ReS•':Iurce Developnent, Shastri Bhaw3n, New 

Delhi. 

2. Navodaya Vidyalaya 
Administrative Elo•::l:, 
Delhi - 110 002. 

Sami t i, thr•':IUo3h its 
Indira Gandhi STadium, 

C.:liTUnissioner, 
IP Estate, new 

3. C.:•nmissioner, navodaya Vidyalaya Samiti, Administrath·e Bl·':lcl:, 
Indira G.3ndhi Stadium, IF Estate, New Delhi - 110 002. 

4. Dy. rd rect·:'lr ( P&E), lJa\l•joJaya Vidyalaya Sami t i, Administra t hTe 
Blod:, Indira r:3anclhi Stadium, IP Estate, New Delhi - 110 oo:: • 

<DRAM 

• • • • • Resp.='ndent s • 

Hon•ble Mr. Justke G.L. Gupta, Vio::e Chairman 
Hon•tle Mr. G.C. S.rivastava, Administrative Member 

Mr. R.D. Rasto;,i, Advocate, present for the appli·::ant. 

Mr. v.s. Gurjar, Advo·::ate, present for the rest="':lndents. 
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ORDER 
[PER MR •. JUSTICE G.L.GUPTA) 

The applicant seeks directions to the resp·:tndents to consider 

his case objer:"tively for abs·:orptic.n in Na'Jod.3ya Vidyalaya 2amiti (HVS) 

and absorb him •:'In the p·:.st of A·:::c;)unts Officer with c:ons~:;tuential 

benefits. 

2. The facts. The applicant was app~inted as Assistant Manager 

(Pin). I Assistant Acc•:"Unts Offi·::er in Madhya Pradesh Urja VH:as Nigam, 

an undertal:ing ·:of Gov~rnment .:of Madhya PraJesh. In ,June 199-J, he was 

sele·-::ted as Aceo:ounts C•fficer in HVS on deputatio':·n b3sis. He j·:oined on 

29.7 .1994. The r;.erk.J .:of der;.utation was extended ~rom time to time. 

The last of the re•Xlrrmendati.:on for extenti•)n ·:·f the perk.J of 

of deputation of t.h~ applicant was extencled up to .;a).q,_.=:c"J3. However, 

on ~1.1. ~00~, an order •::arne to be issued by the resp:•ndents re-
. 

patriatin.~ the applicant to his r;arent offi·.::e i.e. Urja VH:as Nigam. 

The appli.:::ant • .::hallenged the action of the resp:•ndents by filing •J.A. 

giving directic•nS to the resp-:'tndents to CC•nsider the •::ase of the 

ar_:;plicant for his absorpti•:"tn in NVS in terms ·:>f the H:>tifir:'ation dated 

21. r: .• ::2001. The order o:·f the Tribunal was ·.::hallenged by the reep:.ndents 

by filing· Writ Petiti0n No. 3:.:::.:1,1.:200::'. At the same time, an order was 

issued by the NVS rejecting the . .::ase of the appli.:::ant f·:or his ~rmanent 

abS·:'trption. When this fa.::t wae st'.3ted before the Hio:;Jh Court, the Writ 

Petition was dismissed. The appl i•.::ant thereafter, filed Contempt 

Petition No. 7-J,.'.=:C(i::' •::Contending that the order dated .=:.J.: .• .=:c'c'.=: r;assed 

by the Tribunal was not c.:mplied with. The resp-~ndents •X•unsel 

underto·:'tk to consider the case of the applicant in terms of the 

Notifi•.::atkn datt.J .=:I.r: .• .=:oOl. He also undertool: n.Jt to relieve the 

~-----·----------------~·---~ ----- ... _/ 
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appli~ant till the order was r~ssed. The C·':lntempt Petit ic·n was 

dismissed. Thereafter, on ..:.l.l::.::occ, the order impugned in this o.A. 

rejecting the dairn .:1f the appli·::ant f,':lr ~_:ermanent absorption, was 

passed. Hen~e, this O.A. 

2.1. The say of the applicant is that his perf.:Jrmano::e althr.':lugh in 

the office of the resp-:~ndents hae been very go.XJ, and his case hae. been 

reje(-:ted in a mechanical manner. According to the applicant, he has 

t~en denied abs·:lrption be~ause •Jf filing ;:.f C.Jntempt Petition against 

the Senior Officers •':If lNS and in .:·rder t.:, take re\•enge, they have 

passed the impugned order. It is further stated that in the NVS vari.:.us 

persons, who had got • G::-·Xl' ACRs only, have been absorl:-.ed tJJt, the 

applicant has been denied abs.Jrption •:ln the gr.:.mnd that he did not earn 

• Very Go.Xl;'O:ut-standing • AO::~Rs which is against the pr.':lceedings ·Jf the 

Meeting dated J: .• -4.1991 of the l·IVS on the subje·:t. It is averred that 

in the rejeo::ti·:m letter, the reasons have no:lt been dis.::losed, which 

shows that the daim of the ar:plicant has been reje·:ted arbitrarily and 

it was only an ampty formality. 

? -·· In the counter, the resp.::-ndents • case is that the claim •':lf 

the appl io::ant f·':lr permanent absorpt i·:ln has been considered keeping in 

view the various facts and as the appli·:ant did not get •very Go·Xl/Out-

standing • ACRs, in the relevant year, he has not been · found fit f.':lr 

t;:ennanent abs.:lrpt i •':In. It is stated that the action ta}:en by the 

re~q_:.Jndents is perfe··::tJ.y le.~al, vaJ. icl and in ~onsonance with the 

ser11ice jurispruden·::e. It is the further caee f·::.r the resp::-ndents 

that the appli~ant has n•:'l enf•':lr•::eable right of getting a Writ of 

Mandamus re.::Juiring the resp:lndents t·:'l abs·:'lrb him r;:ermanentJ.y. Reliance 

has been pla~ed on the various decisi·')ns of the H':ln • ble Supreme C·:lurt 

in support of the repJ.y. 

~~~ 
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4. In the rejoinder, the applicant has .-::.:-me-c.ut with the case 

that the ACRs of the apt=·licant fc.r the last tw.:, years ·:Jnly ·:ought to 

have been .::een for considering hie .-::andidature f·~r pernanent abs.:ortion. 

In the alternative, it is stated, even it, five y~ars Ai:::Re were t0 be 

seen, then, the AO:R of the year ::c,ul-:200:2 ·:lught' n~t t•':'l ha11e been taken 

into consideration as it was sent during the pendency •::lf the C.~ntempt 

.i?etition. It is averred that if the ACR of the year ::::C(ll-::::00:2 is 

ignored then the A•:Rs .:-f the appli.-::ant containea 'Very G~ca' entries 

and he has a right . of r:-erm:ment at-sorption in the der,artment in the 

nvs. In thi's C·::lnnection, it is also stated that the case .:of the 

A·:counts (lfficer is aJ:in to· the •::ase of Senior Pers.~nal Assistant and 

Section c~ffi.:er in the matter .:,f absorpti·:ln and if, the bench marl~ of 
\-

'Very Good' is not there for the 3enior Pereonal Assistants and Section 

Officer;::, the same cannot t,e aroliea for the .~cc.:~unts Offit::er. 

r;' 
..Je We have h~ard the learned O::·:>unsel for the parties and perused 

the documents plar::ed on. re.::clrd. 

6. uurin3 the pendency of the ·~·.A., the ar:·t·lit::ant filed M.A. No. 

187 ;.:::oo.::: seel:ing directi·~ns t·:> the resp~ndents to all·:ow him to worl: on 

the r:·ost of A.-::c.:Junts •:,ffit::er and r,ay him salary for the y;~ri·Xl 8 •. 9.::000 

to ::::::.10.1C.O::. It is stated in the M.A. that the appli.-::.:mt was ne•;er 

relieved of the duties. 

7. In the reply to the M.A., the resi_:•:mdente have c·:-me •:Out with 

the: case that the applir::ant st•:'\•:.,0 relie•;ed on B • .?..E193 and ·:On the date 

17.3.2003 v.tlen the status quo order was r;asstd by the Tribunal, the 

applicant was not holding the !=··:1St •:'lf Accounte Officer in the NVS. 
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8. In the rejoinder to the M.A., the appli-::ant has reiterated 

that he was nc•t relieved on 1:? .• :? .• 200:?. and he was \•ery mu.-::h on the ~;.:.st 

of Accounts Officer in the llV2 on the date the order ·:Jf status quo was 

passed t¥ this Tribunal. 

9. We ha•Je heard the learned o:.unsel for the parties and p9rused 

the documents placed on record. 

10. The -::ontentions of the learned C·~·unsel for the applicant may 

be summarised as follows :-

( i) The O.A. sh.:.uld not be heard before the 

applicant is re-instated on the f:")St ·')f Accounts Officer in 

view of the order dated 17.7.2003 of this Tribunal. 

( ii) The res~;.:.ndents have ill~ally with held the 

salary of the applkant from s.:? .• ~oo::: to :::::.10.:200::: and the 

Court should direct them t·') l'Mke payment. 

(iii) The t:-ase of the appl i.:::ant ought to have been 

considered fairly and the Bench M3rl: of •outstanding/Very 

G:-od • could not be applied in view ·:lf the Minutes dated 

15.4.1991 of the NVS. 

(iv) The applicant •s case should have been 

considered }:eeping in view only the last t~ years ACRs. 

(v) In case, the ACRs of last five years were t·') be 

c.:-nsidered, the ACR f.:-r the year ::::cu)l-.2(u}~ sh.:mld not have 

applicant during 

--~-~--------------·---·---·· 
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the pendency of the Contempt Petition. 

(vi) The c.:•ndud ·=-f the respondents in reje.::ting the 

claim •:If the ap[:'·lir:ant on the basis of 1995 Rules ·and 

th~reafter, insisting .:•n reje.::ting the claim is relevant to 

hold that the resp)ndents did not have fair .::c,nsid.:ration and 

have acted malafidely. 

(vii) The applicant had already 1::-.een granted 

extensic·n up t·:l 30.S'•.~oo::: and, theref.:.re, he •::ould n:-t have 

been rer:oatriated before that date. 

In supp:-rt of his c:,ntention, Mr. Rast.~i, learned C·':lunsel 

for th.: appli·::ant .::i ted the foll·:-wing •::ases :-

(a) Rameshwar Prasad versus Managing Director, UP 

Rajl:iya nirmal Na·';)am Limited and Others (1~199) 

8 sec 381, 

(b) Sri Anusuya Prasad p,::,}:hariyal '!ersus The TJni·"Jn 

2 7. 3. :20()1 by the Guwaha t i Ben.:::h , 

(c) Sumant Pandey Versus The Union of Indi.3 and 

others, (Writ Petiti•:ln I:Jo. 2.~07/1991) de·::idEd 

by the Single Judge •:Of the Hc·n'ble High Court 

on 27.9.1995 and 
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(d) Indranath Chal:rab3rt i versus C'almtta 

Metro[YJl i tan Developnent Authority and others, 

l c.._:,l (._~) ::;:Ln ·l'"~C' (r"al tt H' h ., t) "" - ~ -:~--=·-· -·- cu a 19 uJur • 

ll. On the other hand, the learned ·::ounsel for the resp':lndents 

contended that a deputati:Jni~t does n,:~t have enforceable right of 

permanent absorpti•':ln and he has ·:only a right of considerati·:-on \-Jhich has 

be.:n dc•ne in the instant case. Relying .Jn the •::ase of Mahesh Kumar 

Parmar and .:·ther~ 'Jersus SI•:3 of l?olice and •':lthers ,:::,)0.'::: ( 9) S•::O: .J.s:. and 

Kunal l·landa versus Uni.:m of India and Another .'::(n)O ( :. ) S•:::O: .'?.6~, Mr. 

Gurjar c•:mtended that the apr:.licant doe~ n':lt have any case in his 

favour and the application should I~ dismissed. 

tWt1~~ 
11.1. 'Ihe Lcontention of Mr. Gurjar was th.:tt the appli·::ant st.:-ooo 

relieved on 1.3.2 .• 2002 and that he has n.:• right .:,f perm:tnent absorption 

in the resp':lndents office. 

12. We ~hall (xonsider the contenti•:>ns ·:'If learned Co')Un~el for the 

ap~~li·::ant one by one. 

13. The first c-')ntenti•::-n ·')f Mr. Rast.')9i was that •':In 17 • .?..:2003, 

the Court had ordered for the maintenance of the statue quo and as the 

applicant had not been relie•Jed ty that date, the rear;:r"Jndents be 

directed to treat the applicant on duty even .sfter the order of re-

patriat ic,n of the applicant was issued. Ac·::::·-:--rding t."J Mr. Rastogi, the 

applicant c.:;,uld be relieved c.nly in the manner stated in Rule 78 of 

General Financial Rules (GFR) and in a.-::.::ordan.::::e with the Fc•rm 33 

Appendix and as n·:l handing •':lver and tal:ing o•1er of the ·::harge was made 

in this case, the applic-:~nt should be deemed t·':l be continued on the 
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p:'lst of A·::.:::ounts .Officer. 

13.1. •:•n the ·~ther hand, the C•'::lntention ·':If the learned .::ounsel for 

the resp•:'lndents was that the applicant stoc·d relieved when the order 

Annexure R,'.:::/A dated E: • .?. •• Xu).?. and Anne:·:ure R:':2:'E ·:'If the same date were 

issued. In this connecti.Jn, it was r•:'linted .:;,ut that the ·~rder was sent 

at the residence Of the appli•:ant but 1 the Wife •')f the apr;.lir::ant 

refused t•'::l accept the envelop and hen.::e, a c.:.py of the order was again 

sent by registered p:'let wnich was delivered to him on 18.3.~003 

(Annexure MA-l). 

13.~ . The facts indicate that on the date the order dated 13.3.::2003 
. J: 

were issued, the appli.::ant was n.,t present in the office. H':lwe•.rer, in 

the order Anne:-:ure R/=:/A, it was dearly stated that the applio::ant was 

repatriatea to the parent department with immediate effect and he was 

to rep-,rt to the Managing rdrector, Urja Vil:as lJigam, Bhc·r;.al for 

further posting. In the m·der Annexure R/::2. 'E, it v.as stated that the 

applicant st•:'I•XI relie•:ed in the afterno:'ln ·':If 1 :: .• ~:.::2003 with instruction 

t•:'l re:r;·:•rt t·:'l his rarent department. Admittedly, the .::opies .~f these 

! 
orders were not delivered to the applicant on 1?:.2-.~003. 

13.3. The question for our consideration is, whether on 

of non deli very ·Jf the orders Annexure R. ':=!/A and R. .':2.'B, the 

should be deemed t•J be in the ser'!ice c·f th~ resp·:Jndents •:'In 

when the •Jrder of status ·:JUO w.3s passed. 

I 
I 
I 

the ground 
I 

atopl i •:ant 
I 

17.3.:2003 

13.-:l. It is relevant t·:'l p':lint ·:'IUt that on 17 .3.2003, the 

appli.~ant 1 s .~::mnsel 1 s stand was that the appl io::ant had not been 

relie•Jed wnile the contention of the res};'·"::ndents 1 counsel was that the 
I 

applicant had already been on d3ted 1:::.3.:::(•03. It was als.:• Jtated by 

-~~ /7 /_£ 
v16·~-· 
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Mr. Gurjat that a ·:::opy of the relieving order was sent tc• the 

ar-plicant •s address, but, his wife refusi:!d t•:'l ta}:e the o:.py of the 

order. 

13.5. Rule 78 provides that rep:.rt of transfer of a Gazetted 

Government servant s~m.1ld be signed t.y both the re1 ieved and th.a 

relieving Government servants. There is a reference of F·:mn GFR 33 in 

Rule 78. This pr.:.visi•=:tn will apply only where t·Jth the relieved and the 

reliev~ryg officers are present. The instan.::es are n::>t un-·::orrmon where 

the suc·:::essor in the office may not l:.e: available and in that case, the 

transfer of charge is made •:'lnly by way of relinquishment ·~f charge. It 

is not always ne•::essary that the charge Eh·:mld be handed over and ta}:en 

over_, in Form GFR ::.3 only. In the Form GFR 2.2., it is provided that this 

form should be used when transferring the rest:•Jnsit.ilities •:)f cash and 

st.:>re:s is involved. It is not the ::::ase for the applicant that he was 

having the charge of th~ cash or the stores. He was the Ac.::.:mnts 

Officer
1
and as such, he was not required to handle cash and the stores 

himself. 

l3.(S. In our •')pinion, simply because the charge was nc·t tal:en from 

the applicant in Form GFR 33, it cann.:,t be said that the applicant was 

in service of the respondente on 17 .? ~:::003. The .3pplkant had ~n 

relieved of his duties vide order elated Annexure R/::::'/B, as he was not 

a•Jailable in the office. The relievin;J order C•':IUld not be &:livered to 

the appli•::a':'lt, theref.:.t·e, the resr:·:-ndents were· perfectly justified in 

sending a c.':lpy .~,f the order to the .3pplicant by .9 messanger t•':l his h·')me 

address. It is n.':lt the .·::.3se f.:,r the applicant that the addrese stated 

in the order Anne:mre R,'~/E of the applicant, was nc·t c·~·rre.::t address 

of his residence. If the applicant was not found there and the 

messanger attempted t•J deliver the o':lpy ·:>f the order t·:l the wife ·:If the 

h~j 
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applicant 1 it wae perfectly in .:~rder. Even .:-n assuming that the 
.... 

appl kant was not aware of the 0rder Annexure R/~/B t i 11 17. 3. ~003 it 

has tc• be accet;.'lted that he had stood relie~:eJ of the t:".OSt of Acc:ounts 

(1ffio:er c.n 13.3.::((•.::: when the orders Annexure R/~/A and R/~/E were 

issued. It is nut material that the ap~licant had not filled up the 

Form 33 of the GFR. That being so, the resp:ondents cann.~t be ordered 

--- . to _;:e-instate.;(the appli·::ant on the p:ost ·~f Accounts Officer. As a 

matter of fact 1 there is no legal impedim~nt in hearing the o.A. 

without reinstatement of the applicant on the post .:of Acc•:lunts Officer. 

14. It is stated in the M.A. that the resr;:.:ondent& ha<;e un-

authorisedly retained the salary of the applicant for the r,eriod 

3.8.2,X•2 t.:o 2.2.11}.-=:oo:=:. At para Ho. 7 .~f the M.A. it is averred that 

the salary of the ar;:.pl icant has been illegally wi th-helJ. In ·reply to 

para No. 7 of the M.A. 1 the respondents have not assigned any reasc.n as 

to why the salary of the applicant for the ['eri·:Xl 2 .• 2 .~00~ to 

22.10.:=!0(1.2 has not been paid. Therefore, the .spplicant is •::ertainly 

entitled to get the salary of this period. 

I 

15. 'I'he contention of the learned .::c.unsel f,jr the applicant was 

that the Bench Marl: of ~:·utstanding or Very Go.xl could not be applied 

·"While considering the case ·='f abs.:orption c.f the applicant in view of 

the Minutes dated 15.4.1991 of the NVS. 

15.1. The contention of the learned ·::ounsel f·:or the respe.nclents was 

that 1991 Minutes decision was n.:'lt applicable t•:o the case of the 

applicant and a decisi.:~n was taban by the selection C·:'lrrmittee to absorb 

the officers in the respondents • ·:office only if their perform:mce was 

Very Go·:xl. The Committee which was constituted to consider the 

·permanent absorption of the applicant 1 had decided that offi•::ers not 

,,fJ 

~~------------------------------------------------------------------------~--------------
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tt:l·:'IW of 11ery go.;xl performance, shall be absort.ed and it rat'ed the c·ver 

all performance of the applicant as Goxl ~=·nly which was bel·:"W the E.ench 

Mark of Very Go·:'td. 

1.: .. ~. As to the Minutes .~f the year 1991, it may be [:'•:'tinted out 

that it was in respe·::t ·:'If the absorption 1:0f Section Officers, Senior 

Personal Assistants and Pers·Jnal Assistante. It was de.::ided that only 

those officers wh·:"tse r:-erformam::~ was found Very •3.:··:-d or GJod should be 

rejected. The name ·::)f the r·:'lst of the Ac·::ounts C•ffio::er is n.Jt stated 

in the l>1inutes ·Jf E'· .-1.19S"•l. Ther~O!fore, the •::ri teria of the minutes was 

not appl i•::able to the case of the applicant. 
j~-· 

15.3. In this C·:"tnnection, the rxontenti·Jn C•f 2.hri Rastcgi I was that 

the .:::riteria ·:'If the Secti·:'ln (•ffi,::ers and Senior Persc.nal Assistants, 

sh.Juld ba ad:'lpted in the case of the Acc.:mnts Offi.::er t,e•::ause the 

pr.JmJtion •::•:"~mmittee and the selection conmittee for the p.Jst ·:'If the 

Ac·::ounts C•ffi.::er comprise of the same persons which is for Section 

C•ffic:ers and Seni·:-r Pers•Jn.:ll Assistants. In this C•:'lnnection, he drew 

our attention to Apr;-endix l(A) and Apr:-endix l(E) of the Re'Jised 

Recruitment Rules ·:Jf 19~•: .• The .::omp':lsiti·:'tn of the D.P.C. fc.r the 

purp:.se ·":If Appendi ~-: 1 (A) f.:"tr re·::·Jnmending the prom:"tt i •:'In is n•:'lt relevant 

to decide the matter. In Apr,-en.Jh: l(B), the C·:'tm[:'·:'ISition ·')f the 

selection conmittee has been statt.-d. This selection c.:mnittee ·::·Jnsiders 

Assietants, Juni·Jr Slysteme Analyst and Accounts Officers. The 

Conmittee .::omprises of the ,Joint [dre·::tor/Internal Financial Adviser .~ 

Chief A·::counts .:,fficer, ae O:hairm:m and Dy. Dire.::t.Jr-In-Charge or the 

[1eputy rd re•::tor, to be nominated by the Di rect.Jr NVS .and •':'ne n."::lllinated 

by the Di rect.:"Jr INS as Member. 

~ 
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15.4. The Ap~ndi:-: l (B) ·::annot apply t·:'> the matter •:'If the permanent 

absorption .:-.f the offi•:::ers ·':If other department/offices on the ground 

that the co}llJ(Iittees for prom-:>tion and sele·-:tion of the section 

Officers, Senior Personal Assistants, l?erson.3l Assistants and Ac.::.:>unts 

OfficE:rs, are the same. It cann.:'>t be ac.-:er;:.ted that the composition of 

the corrmittee f·:>r r;:-erm3nent at.s.:-rption sh·':'!uld als·J be the same, much 

less that the .criteria to be adoi_:'t~ f.:-or permanent absorpti·:>n on the 

1_:0st of Ac•.::c•unts •:•fficer shall be the same as f·:->r the selection and 

prom:>ti.::>n to the I;•:->Sts of 2-ection C•fficers and Senior PerS•:'>nal 

Assistants. 

f 
15.5. The respondents were perfectly justified in constituting a 

committee to •:onsider the case ·"::f permanent abS·"::rrt ion and the 

corrmittee was well within its po-wers to formulate its own criteria for 

permanent abe.:-.rpt ion. 

formulated the criteria that for the p:-ost of Acc.:mnts Officers, 

performance must be the Very Good. It cannot be said that the 

resr;:.ondents ha•Je nc.t acted fairly when the applicant • s case was 

cpnsidered l:eeping in view the criteria of Very G0od. 

15.6. Admittedly, the applicant h:3d earned only •G:-.od• entry in the 

relevant year and, theref•'Jre, the reep:-ondents cannot be said to have 

faulted when they rejected the claim of the 3p[:~l i·:-:mt for permanent 

absorption. 

16. The contention of the learned counsel for the applicant \vas 
"1'1 

that as per the amenanet made in the Rules in the NVS, the al:\s.:'>rption 

is permissitle after puttin~ in tw•:• years service and, therefore, the 

applicant •s ACR for •='nly two years were relevant and ACRs of more ye.3rs 

~--·- - .- -·· --~~---·-·~~·-------------·--·---- ·---·· ---------·-··-- -·-
~:-=--:-:=~.--=========== -~=-" ·-~-~-~-

-··----

L 
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should n.:>t have been considered. This •::.:~.ntention is n'Jt acceptable. 

There is no rule wtlich en,Jisages that the At::Rs c•f the eligibility 

period should only be seen. 

17. As r;:-er the a•Jerments made in the reply 1 the applicant 1 s f i 'Je 

years ACRe have t:-een considered and in the year 100J.-~ux:~ 1 the 

applicant had earned only G<JoJ entries. The cont~ntion ·':If the learned 

c.:mnsel fc·r the applicant was that this ACR should have been ignored 

while •X•neidering the case of the ar:plicant_ for r;.erm:ment abs·<Jrpti .. :m. 

This argument is without any substance. The entry re..::orded in the year 

20Cd-~OCC has not teen challenged. As long .3s the entry stands it was 

b"Jund t.:- te C•'Jnsidered. There is n.:. l::asis ·'Jf c·:-ntending that the G'Jod 
I>· 

entry has been re·::orded be•::ause of the pend6ncy of the Contempt 

Petiti0n. As a matter of fact, if the Reporting Offker or the 

Reviewing ojfficer had not t-Gen fair t•'J the applicant I the entry of 

Average C•:tuld have been re<xn:ded. When the ar:pli·::ant has been rated as 

Good in that year, it shows th.3t fair treatment wae given to the 

applicant althrough. 

A f~r--

Learn~ c·:mnsel for the appli•::ant r-:lin~ out that earlier 

the reepondents rejeo::ted t_he claim of the applicant·~ •':In the b3Sis •':lf 

the unamended Rules and when this fact was brought to the notice of the 

respondents in the C.:-ntempt Petition, ~he resr..ondents 1 ·::·':'tmse~ accepte<J 

that there Was a mistake and he under-tool: to re-c.:-nsider the case of 

the applicant with reference to 
VUL. 

since the resp~ndents hat_already 

the amended rules, C•'Jntended that 

rejected the claim of the applicant, 

it should be presumed that the resr:•'Jndents were bent ur:·:-n to reje•::t the 

claim of the applicant and thus they have acted mala fide. 

18.1. There is n·'J substan.::e in this c.:-ntention. The resp.':lndents 
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have re·::onsidered the r:::aee of the appli::ant tal:ing int•=' consideration 

the relevant factors and the n.Jtifit::ation dated :=:1.6.:2001. There is "'=' 

cauee to believe that the Co')nsiderati-~n of the apr:.licant 's case \-laS an 

empty formality and there was no pror_:er appli.::ation of mind. 

18 • .::::. In the administrative orders, detailed reasons are not 

required to be given. In the order Annexure .n,_'li:. dated 4.l:=:.::::oo::::, it 

was clearly stated that the .::ase of the appli.::.3nt was examined l:eeping 

in view of the relevant fao:t.Jrs and the t.lotification dated ::::1.r: .• ::::o01. 

In the reply, the respondents ha,Je •::orne-out with the reasoning aE to 

wily the apr:.licant was not found fit f·:.r permanent absorpti.')n by the 

selection committee. It is stated that the apr,-lic:ant 's performance was 

found tc· be ,:;,·x>d only. He was below the Bench Marl: .:•f Very Good, as 

decided by the selection •:::•:.mmittee, b~eping · in view the nature of the 

P='St of Accounts Officer. 

The applicant \-.'3S not the employee of. the reJpr;:'r~ndents' 
t\_ .({t'1._ . 

det=artment. The respondentE had a right to formul.:tte ~ .Owrl t=Ol fey for 

the case for the ar:plkant that the Members ·='f the Board b:~re ill-will 

against tl)e applicant and they had cause t·:~ harm the ar;.pli.:::ant. There 

are no facts on whio:::h it can be presumed th.:~t the act of the 

respondents in rejecting the daim .:,f the applicant was m:tla fide 

exercise of pJwer. 

19. The appli.::ant had been granted e:-:tensi.:•n up t·':l .?.0.9. '2003. 

There cannot be any ·:objer:::ti·:•n in re- patriatin;1 the applicant bef.:m: 

It is the sweet-will o')f the empl-Jyer t.:~ allow a 

deputationist in his office or not, f·':lr further peri•Xl. It is n•Jt the 

case wnere the applicant has been re- J.:·3tri3ted in the minimum period 

--- --- ------------
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for ~mich the deputation was initially ordered. 

20. Fc.r the reas.:,ns stated above, there is no:1 merit in any of the 

c.:.ntenti•)ns of the learned counsel for the appli·::ant for y;:.ermanent 

absorption. 

20.1. As t•j the case ·:lf Rameshwar Prashad ( eupra) relied •':'n by Mr. 

Rastogi, it may be st3ted that the facts situati·:ln in that case was 

very different. In that case, the applicant was the employee of 

U.P.Small Industries Corr:-.oration Limited, Kanpur. He was a civil 

Engineer. Rule 4 of the U.P.Absorpti·:ln of Government Servants in the 

,-. PubM.c Undertaking Rules, 1984, pr·:lvided that deputatj.:m in public 
'.1 

undertahngs w·:=~uld not be allowed to exist except· fo:•r five years. The 

deputatbn .:-f the applicant, therein, came int•:l effect fr·:-m 19.11.1985. 

In 1987, the apy;:ellant therein, e:-:presse<l his willingness f•:lr permanent 

absorption in the U.P. Rajt:iya Nirman Nigam. Limited. The matter 

remained pending for .:~onsiderable period. On 19.ll.l·.:,Ea}, the appellant 

completed the statut.:lry y;:.eri·:ld of five years on deputati.:•n. He was n:lt 

repatriated to his parent organisati·Jn. N·:-t ·':'nly that, the deputati.:ln 

allm .. •cm:e whi·::h was being r;:-aid t·:- him was stopped. Further, on the 

expiry of five years • period when the applicant was not re- J.:'atriated, 

his lien in his y;:erent organisation was terminated vide .:-,rder dated 

31. 3.199..;!. It is in these circumstan•::es, their L•)rdships held that the 

applicant w.:.s deemed t·:• have been absorl:-ed w.e.f. 19.11.1990, the date 

from whio::h the deputation allowance ·:<f the appli·::ant was st.:opr_::-.:!d. It 

was obser•Jed that if the appellant was not to be abs·':'lrbed, he ·:lught to 

have been repatriated in the year 199(), when he ·::ompleted five years 

ser•Jke on deputation and by not d:dng so, the appellant was seri.:-uely 

prejudiced. 

-~--------
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In tht! instant case, there is n·~ such fa.::t situation. It is 

not the case for the applicant that his lien stands terminated in his 

r:arent organisati.:-n. It is also not the ·::ase for the applicant that 

the resr;:•:-ndents l:.y their •:·':Induct treatGCI the applicant as their .:-.wn 

empl.:'lyee as was the fa·::t situatbn in Rameshwar Prasad's •::ase that the 

deputati·':ln all.:owano::e had been st.:opped or that by n::'lt absorbing the 

applicant has been s~ri·':lusly prejudio::ed. 

20.2. So also, the case of An1jsuya Prasad P.:o}:hariyal (supra), does 

not help the applicant. In that case, the empk.yer had refused the 

request of {;'€rmanent absorption of the applicant as there was no 

vacancy. Hmvever, .:on the l""ae is of the pleadings it \vas eetablished that 

C~; theEe was a vacan·::y on whi·::h the applio::ant therein was entitled for his 

r;-::rmanE:nt abs . .,rpti•:"tn. Hot •'Jnly that ,it was found th3t the resp•:'lndents 

vide their advertisement had nc.tified 40 v.3c:an.::ies f . .,r apr;-'Jintment on 
·' 

deputatk·n basis for th8 relevant period. In those pe.::uliar facts and 

cir:umstances, the Tribunal held that the denial of the request of 

perm3nent abs·:'lrption by the resr,•:ondente was arbitrary and for 

extraneous consideration. 

Bench. 

The case ·:'If 3umant Pandey (Supra) was dedded by a Single 

In th.3t case alsco, it \tl3S noti.::ed by the H:'ln'ble High C.:ourt 

that the petiti·:-ner was apr;:·:dnted f·:'lr initial period of two ye.3rs on 

deputation, but the reep'Jndente were bent UJ.:'•':In extending his peri·'Jd of 

aer:utation unilaterly and in the meantirr~, the lien of the applicant in 

the r;arent .:organisation stcn:d terminated. It is in these •::ircumstancee., 

the applicati•Jn was allowed. 

~0.3. The case of InJranath •2hal:rabarti (supra) is al t.'Y:lether •Jn 

different matter. 

21. It has b~n held by Hon 'ble the Supreme Court time and again 

that an employee ·:-n deputation has no right to be absorbed in service 

where 

-~--------------------- ------------
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21.1. In the case of I:un.3l llanda (supra) , their Lordships ·':'bserved 

that the ~rs.:m o:x··n·::erned ·::an always at any time be repatriated t·':l his 

p3rent der;:.artment and there is no:) vested right in such a r;-ers.')n to be 

continued in the dej;'artment. The relevant ot·servations appearing at 

para No:-. r:. of the re[:·:'lrt are repr.:ouced hereunder :-

21.:=:. 

~t is well settled that ·unless the claim of the 
deputationst f·='r a r-ermanent abs.:-trptk·n in the der;:artment 
where he w.-::.rJ:s on deputation is based up~n any st.3tutory 
rule, regulation eor order having the f·='r.::e ·='f law, a 
deputationist cann:~t assert and succeed in any su.::h claim f.:.r 
abs·:'!rptic.n. The tasi·:: prin.:::iple underlying deputation itself 
is that the r;:-erson C•:'!ncern~l can always and at any time be 
rer;:atriated to his parE:nt der;:artment to serve in his 
sut.stantive P•':lsition therein at the instan·::e of either of the 
der;artments and there is no veeted right in such a person to 
continue f·:"~r lc•ng •'Jn der~Jtati.:m ·:'r get abs·:'!rbed in the 
department to whir::h he had gone on deputation." 

True it is though th.are are rules under which the applic3nt 

c.:uld be abs.:.rbed tut Rule 

made. It is always the discretion of the b:-:orr."Jwing de~_:,3rtmt:nt t•':l abs·':lrb 

a deputationist or not. 

::1. 2.. Even in the case of Rameshwar Prasad (eupra), relied on by 

the learnE:d counsel for the applciant, it has been ·-:'11:-served that to 

absorb c.r n·"Jt t·:'l abs.:.rt. a deputationst, is a r;:·:.licy matter. It is 

further ."Jbserved that the rejedi.:•n .:.f request .:,f the 

absorpti•)n sh.':luld t.e ·:•n justifiable reas.:"~ns. In the instant case, the 

respondents have assigned justifiable re.3sons in reje.::ting the .:::lai'm •':If 

the applicant and, theref·:"~re, the applicant cannC.t su::ceed in seel:ing 

permanent absorption in the resp.~nden':s office. 
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?? 
~-· Having .::::onsidered the entire material on re.:::ord, we 

find n•=' merit in this O.A. and dismiss it. We 1 hc•wever 1 direct the 

res~·~nc:lents to make rcayment of the due salary ·:'If the applicant 

without further delay Xhe M.A. stands disp:.sed of. 

23. 

jrm 

No ·~rder as to c.~sts. 

(G.C.Srivastava) 
Adm.ME:!mt-er 

£~g.___,_{ 
(G.L.Gupta~ 
Vice Chairman 


