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'.2.
ORDER
[FER MR. JUSTICE G.L.GUFTA]
The applicant seeks directions to the respondents to consider
his rcase objectively for absorpticn in Havodaya Vidyalaya Samiti (1vS)
and atsork: him on the post of Accounts Officer with consejuential

benefits.

2. - The facts. The applicant was appointed as Azsistant Manager
(Fin) / Assistant Accounts Officer in Madhya Pradesh Urja Vikas ligam,
an undertaking nf Govérnment of Madhya Fradesh. In June 1994, he was
selected as Acéounts Cfficer in VS oﬁ deputation hasis. He joined on
29.7.1994. The pericd of deputation was extended from time to time.
The last of the recommendation for extention of the period of
deputation was for the period from 1.10,2001 to 30.59.2002. The pericd
of deputation 6f the applicant was extended up to 30.9.2003. However,
on 21.1.2603, an order came to be issued by the respondents re-

patriatfﬁg the arplicant to his parent »ffice i.e. Urja Vikas Nigam.

The applicant challenged the actiecn of the respandenté by £iling J.A.

-

No. 10472002, The said 0.3, was disposed of vide order dated 2d4.5.2002
Jiving directicne to the respondents to considgr the case of the
applicant for his aksorption in NVS in terms of the Notification dated
21.4.2001, The order of the.Tribunal was chéllenged by the respondents
by filing Writ Fetition Na. 35234/2002. At the same time, an order was
issued by the NVE rejecting the case of the applicant for his permanent
absorption. When this fact was stated before the High Court, fhe Writ
Petition was dJdismissed. The applicant thereafter, filed Contempt
Fetition Mo. 74/2002 =scntending that the order dated 2d.5.20032 rassed
by the Tribunal was not complied with; The réspondents counsel
undertaak to consider the case of the applicant in terms of the

Notification dated Z1.6.2001., He alsos undertook not to relieve the
/@Q%L




.3.

applicant till the order was rassed. The Contempt Fetition was
dismissed. Thereafter, on 4.12.2002, the order impugned in this O.A.
rejecting the claim of the applicant for permanent absorption, was

pas=sed. Hence, this 0.A.

2.1. The say «f the applicantvis that his performanze althrough in
the affice of the respondents has heen very goad, and his rcase has been
rejected'in a mechanical manner. According to the applicant, he has
leen denied aksorption kecause of filing of Contempt Petition against
the Senicr Offissrs of WVE and in crder to take re§engé, they have
passed the impugned order. It is further stated that in the NVE vari@us
persons, who had got 'Goad' ACRs only, have bkeen absorbed Eut, the
arplicant has been denied absorption on the ground that he did not earn
'Very,Goodﬁaut—standing' ACRs which is against the proceedings of the
Meéting dated 15.4.1991 of the NVE on the subjecf. It is averred that
in the rejection letter, the reasons have not been disclosed, which
shows that the claim of the applicant has been rejected arbitrarily and

it was oﬁly an ampty formality.

3. In the counter, the resﬁondents' case ié that the <laim of
the applicant for permanent absorption has beeﬁ considered keeping in
view the varinus facts and as the applicant did not get 'Very Goodﬁjut-
standiﬁg’ ACRs, in the relevant year, he has not bheen found fit for
permanent aksorption. It is stated that the acpion taken hky the
respondents is perfectly lejgal, valid and in consonance with the
service Jjurisprudence. ItAis the further case for the respondents
that the applicant has no enforceahle right of gétting a Writ of
Mandamus reqUiring the respondents to absorbh him permanently. Reliance
has been placed on the various decisions of the Hon'ble Supreme Court

in support of the reply.




4. In the rejoinder, the applicant has come-cut with the case
that the ACRs of the aprlicant for the last tws years only ought to

have keen seen for considering hie candidature for permanent absortion.

" In the alternative, it is stated, even if, five ysars ACRz were to b=

seen, then, the ACR of the year Z00l-200Z sught’ not tovhéve I@en taken
ints consideration as it was sent during the pendency of the Contempt
Petition. It is averred that if the ACR of the year I001-2002 is
ignored then the ATRs of the applicant contained 'Vefy Goad! entries
and he has a fight-of permanéntlatsorption in the department in the
Ws. In this connection, it is also stated that the case of the
Accounts Cfficer is akin to the case of Senior Personal Assistant and
Sectgcn Gificer in the matter of absorption and if, the bench mark of
Wery Good' is not there for the Senior Personal Assistants and Section

Officers, the same cannot be applied for the Accounts Nfficer.

5. We have heard the learned counsel for the parties and perused

the documents placed on.record.

€. Luring the pendency of the T.A., the applicant filed M.A. Mo.
187/200% seeking directions to the respondents to allow him to work on
the post of Accounts Officer and ray him salary for the rerinad 8.9.2000

to 20.10.2002. It is stated in the M.A. that the aprlicant was never

relieved of the duties.

7. In the reply to the M.A., the respondente have came ~ut with
the case that the applicant stond relieved on 12.2.1992 and »n the date
17.3.200% when the status quo order was paseed by the Tribunal, the

applicant was not holding the post of Accounts QOfficer in the NVS.




5.

e. In the rejoinder to the M.A., the applicant has reiterated

that he was not relieved on 12.2.2003 and he was very much <n the post

of Accounts Qfficer in the IIVE on the date the order »f status Jquo was

passed by this Tribunal.

Q, We have heard the learned counsel for the parties and perused

the documents placed on record.

10. The contentions of the learnéd counsel for the applicant may

he summarised as follows :-

(i) The 0.A. shwmld mot ke heard before the
v applicant is re-instated on the post of Accounts Qfficer in

view of the order dated 17.7.2003 of this Tribunal.

(ii) The respondents have illegally with held the
salary of the applicant from £.2,2002 to 2I.10.2002 and the

Court should direct them to make payment.

(1ii) The case of the applicant ought to have been
considered fairly and the Bench Mark of 'Outstanding/Very
Good' cculd not be applied in view of the Minutes dated

5.4.1991 of the NVS.

(iv) The applicant's case should have Lean

considered keeping in view only the last two years ACRS.

(v) : In case, the ACRs of last five y=ars were to ke
considered, the ACR for the year Z001-2002 should not have

been Seen hecause it was ~ommunicated to the applicant during

Qﬁqwb




10.1.

[

for the applicant cited the following cases :-

.6.
the pendency of the Contempt Petition.

(vi) The conduct of the respondents in rejecting the

claim »f the applicant on the kasis of 1995 Rules and
thereafter, insisting on rejecting the claim is relevant tao

hold that the respondents did not have fair consideration and

have acted malafidely.

(vii) The applicant had already Ikeen granted

extension up to 20.9.2002 and, therefsre, he could not have

heen repatriated before that date.

In support of his contention, Mr. Rastogi, learnsd counsel

(a) Rameshwar Prasad versus Managing Director, UFP

Fajkiya Mirmal Nagam Limited and Others (1999)

8 sCC 281,

(b) 3ari Aﬁusuya Frasad Fokhariyal versus The Tnion

of India and Tthers, DA Wo. 25472001 decided on

27.3.2001 by the Guwahati Bench,

(¢) Zumant Pandey Versus The Union of India and

others, (Writ Fetition Ho. 2207/1991) decided
by the Single Judge of the Hon'kle High Court

on 27.9.1295 and




(d) Indranath Chakrabarti versus Caleutta

- Metropolitan Development Buthority and others,

1991 (&) BLR 425 (Calcutta High Court).
11. on the other hand, the learned counsel for the respondents
contended that a deputationist does not have enforéeable right of
permanent absorption and he has only a right 2f consideration which has

bezn dene in the instant case. Relying on the case of Mahesh Kumar

‘Farmar and others versus SIS of Folice and others 2002 (2) 322 425 and

[P R A

Funal Manda versus Union »f India and Another 2000 (&) 322 282, Mr.

Gurjar cecntended that the applicant does not have any case in his

~

favour and the application should be dismissed.
T by~
T
11.1. 'I'heLcontention of Mr. Gurjar was that the applicant stoxd
relieved on 12.2.2002 and that he has no right of permanent aksorption

in the respondents office.

12, We chall e~nsider the contentions of learned councsel for the

applicant one by one.

12. The first econtention of Mr. Rastogi was that on 17.2.2003,
the Court had ordered for the maintenance of the statue qua and as the
applicant had not been relieved by that date, the respondents  be
directed to treat the applicant on Jduty even after the order of re-
patriation of the applicant was issued. According ta Mr. Rastngi, the
applicant could be relieved cnly in the manner stated in Rule 72 of
General Financial Rules (GFR) and in accordance with the Form 22
Appendix and as no handing over.and taking over of the charge was made

in this case, the applicant should ke deemed to be continmed on the




e

post of Accounts Officer.

1z.1. .On thévother hand, the contention of the learned‘counsel for
the respondents was that the applicant stood relieved when the order
Annexure R,'Z/A dated.13.3.2003 and Annexure R2'EB of the same date were
issued. 1In this connection, it was rointed out that the order was sent
at the residence of the applicant kut, the wife ~f the applicant
réfused to accept the envelop and hence, a copy of the order was again
sent Ly registered post thch was delivered to him on 12,2.2002

i
(Annexure MA-1). ' 1

13.2, The facts indicafe that on the date the order dated 1?.3.2003
were issued, the applicant was not present in the office. However, in
the order Bnnexure R,’2/3, it was clearly stated that the applicant was
repatriated to the parent department with immediate effect.and he was
to report to the Manading Director, Urja Vikas Nigam, Phepal  for
further posting. In the order Annexure R/2B, it was stated that the
applicant stoad relieved in tﬁe afternoon of 12.3.2003 with instruction
to report to his parent Jdepartment. Admittedly, the ~—opies Af these

orders were not delivered to the applicant on 12.2.2003, i
|
|
13.3. The gquestion for aur consideration is, whether on the ground
of non delivery »f the orders Annexure R 'Z/A and R'2‘B, the applicant
should be deemed to be in the service of thé respondents on 17.2.2003

when the order of status Juo was passed.

12.4. It is relevant to point out that on 17.3.2003, the
applicant's woounsel's stand was that the applicant had not heen

relieved while the contention of the respondents' oounsel was that the
|

- e e

applicant had already been on dated 12.3.0002, it was also étated bv

/Q@A S




9.

Mr. Gurjat that a copy of the relieving order was sént to  the
applicant's address, knt, his wife refused to take the -opy of the

order.

12.5. Ruie 75 provides that report of transfer of ‘a Gazetted
Government  servant should be signed Ly both the fe]ievéd and tha
relieving Government servants. There is a reference of Form GFR;33 in
Rule 79. This provision wili apply only where koth the relieved and the
relieving offigers afe‘present. The instances are not un-samman where
the successor in the office may nof ke available and in that case, the
transfer of'charge is made anly by way of relinjquishment of charge. It
is not always neC'ssarf that the charge should be handed over and taken
overs in Form GFR 22 only. In the Form GFR 22, it is.provided that this
form should be used when transferring the respongibilities ~f cash and
stores is involved. It i=s not the case for the applicant that he was
having the charge of the cash or the stores. He was the Acoounts
Officeriand as such, he was not required tq{handle'cash and the stores

himself.

12.6. In our opinion, simply because the charge was naot taken from
) A ;

the applicant in Fofm GFR 33, it cannot be said that the applicant was
in service of the féspondents an 17.2.2003. The applicant had been
reiieved of his duties vide order dated Annexure R/2/E, as he waz not
available in the office. The relieving order could not be delivered to

the applicant, therefore, the respondents were perfectly justified in

sending a copy ~f the order to the applicant by a messanger to his home

&,

addrezs. It is not the case for the applicant that the address stat
in the order Annexure R,'2/E »f the applicant, was not correct address
of his residence. If the applicant was not fonnd there and the

messanger attempted to deliver the copy of the order to the wife of the

/@@W“//




-lo.

applicant, it was perfectly in order. Even on assuming that theb
applicant was not awaré of the order Annerure R/2/B till 17.2.2003 it
has te be accepted that he had stoad rélieved of the rost of Accounts
Cfficer on 12.2.2002 when the orders Annexure KR/2/A and R/2/E were
issued. It is not ueterlal that the appll cant had not filled up the
Form 33 of the GFR. That being so, the respondenta cannoat ke ordered
to/Ee-1n=tate?%he arplicant on the post of Accounts Qfficer. As é

matter of fact, there is no legal impediment in hearing the 0.A.

without reinstatement of the applicarit on the post of Accounts Offircer.

14, It is stated in the M.A. that the reSpondents have un-
autbprisedly retained the salary of the applicant for the period
2.2.2002 o 22.10.2002. At para He. 7 of the M.A. it is averred that
the salary of the applicant has been illegally with-held. In reply to
para Ho. 7 of the‘M.A., the respondents have not assigned any reascn as
to why the salary of the applicant for the perind 2.2.2002 to
22.10.DOQi has not keen paid. Therefore, the applicant is ~ertainly
entitled to get the éalary of thié periad.

15. The contention of thé learned ccunsel for the applicant was

that the Eench Mark of Cutstanding or Very Gond cold not be applied

‘while considering the case of absorption ~f the applicant in view of

the Minutes dated 15.4.1921 of the NVS.

15.1. The contention of the‘learned counsel for the respdndents was
that 1931 Minutes decision was not 'applicable t» the rase of the
appllbant and a decision was taken by the selection committee to absorb
the officers in the respondents' office only if their'performance was
Very' Goad. The Committee“which was constituted to consider the

permanent abs»rpt1nn nf the applicant, had decided that officers not

P




.11,

below of very gond performance, shall ke absorked and it rated the cver
all performance of the applicant as Gond only which was belaw the Bench

Mark of Very Goad.

15.2. As to the Minutes of the year 1991, it may be pointed out
that it was in respect of the aksorption ~f Zection Officers, Senior
Fersonal Assistants and Fersonal Assistants. It was dezided that only
those officers whose performance was found Very 3oad or 3and should be
recommended for absorption and cases of Average performénce should be
rejected. The name of the roet of the Accounts officer is not stated
in the Minutes of 15.1.1%%1. Therefore, the criteria of the minutes was

not applicable to the case of the applicant.

£.2. ~In this connection, the ~ontention of fhri Rast~qi, was that
the criteria‘of the Section <fficers and Senior Ferscnal Assistants,
should be'adapted in the case of the Accounts Officer Lecause the
promotion committee and the selection committee for the post of the
Accounts Officer comprise of.the samé perscns which is fqr Section

eninr Personal Assistants. In this connection, he drew

]

Cfficers and |

0

our attention to Appendiz 1(A) and Appendix 1(B) of the Revised
Recruitment Rules of 1905,  The oompasition of the D.P.C. for the
purpcse'of ABrpendix 1(A) for recommending th; promation is not relevant
to dJdecide the maftef. In Appendixz 1(B), the composition of the
selection committee has heén stated. This selection committee considers
the candidates for the posts of ZJection Cfficers, Cenior Personal
Assistants, Junior Slysteme Analyst and Accounts Officers. | The
Committee comprises of the Joint Dirvector/Internal Financial Adviser &
Chief Accounts officer, as Thairman and [vw. Director-In-Charae or the
Deputy Lirector,. to be nominated by the Director NVZ and one nominated
by the Director WVS as Member.

o




15.4. The Appendix 1(E) cannot apply to the matter of the permanent
ahsorﬁtion ~f the officers »f other department/offices on.the around
that the committees for promotion‘ and gcelection of the Section
Officers, 3Senior Personal Assistants, Fersonal Assistants and Acoounts
Officers, are the same. It cannot be accepted that the composition of
the committee for permanent aksorption should alss ke the same, much
less that the criteria to e adorted for permanent absorption on the
post of Acoounts Cfficer shall be the'éame as for the selection and
promotion  to the poéts of Section Officers and Senior Personal
Assistants.

lS.g. The respondeﬁts were perfectly juetified in constituting a
committee to consider the case of permanent absorption and the
committee was well within its powers to formulate its own criteria for
permanent akesorption. The Committee constituted for the purpose
formulated the criteria that for the post of Accounts Officers,
performance must be the Very Gaod. " It canmot be said that the
respondents have not acted fairly when the applicant's case was

considered keeping in view the criteria of Very Good.

15.¢. Admittedly, the applicant had earned'only '3o0d' entry in the
relevant year and, therefore, the respondents cannot be said to have
faulted when they rejected the claim of the app]icaht for rermanent

absorption.

lo. The contention of the learned —~ounsel for the abplicant was
on . .

that as per the amendmet made in the Rules in the RVE, the absorption

is permissible after puttiny in tws years service and, therefore, the

applicant's ACR for only two years were relevant and ACRs of more years




should not have bsen considered. This oontention is not acceptable.

.There is no rule which envisages that the ACRs of the eligibility

perisd should only be seen.

17. As per the averments_made in the reply, the applicant’s five
years ACRes have hkeen considered and in the year Z001-2002, the
applicant had earned only Gond entries. Tﬁe contention of the learnéd
counsel for the applicant was that this ACR should have been igﬁored
while considering the case of the applicant for permanent absorption.
This argument is without any substance. The ehtfy fecorded in the &ear
2001—3002 has not keen challemed. As long as the entry:stanas it wasv
bound to ke considered. There is no basis of contending that the Good
eng}y has beeh recorded because <f the pendency of the Contempt
Petition. As a matter of lfact, if the Reborting Tfficer or the
Reviewing Officer had not keen fair to the applicanf, the entrv of
Average could have been recorded. when the applicant has keen rated as
Good in that year, it shows that fair treatment was qgiven té the
applicant althrough. |
oy

1z. Learned counsel for the applicant poingg%?out that earlier
the r'spondents rejected the claim of thevapplicantﬁqron the basis of

the unamended Rules and when this fact was brought to the notice of the

'respondents in the Contempt Fetition, the respondents' counsel accepted

that there was a mistake and he under-took to re-consider the case of
the applicant with reference to the émended rules, contended  that
since the responaents hé%f?lready“rejected the claim‘of the applicant,
it should be presumed that the respondents were bent upon to reject the

claim of the applicant and thus they have acted mala fide.

1&.1. There is no sukstance in this contention. The respondents




have re-onsidered the rcase of the applicant taking into consideration
the relevant factors and the notification dated 21.6.2001. There is no
cause to believe that the consideration of the applicant's case was an

empty formality and there was no prorer applicatién of mind.

18.2. In the édministrative orders, detailed reasons are not
required to be given. In the order Annexure A ‘14 dated 4.12.2002, it
was clearly stated that the.case of the applicant was examined keeping
in view of the relevant factorsvand the Notifidation dated 21.4.2001.
In the reply,4the respbndénts have come--ut with thé reasoning as to
why the applicant was not féund fit for pérmanent absorptipn by the
selection comﬁittee. It is stated that the aprplicant's performéﬁce Qas
foﬁ;d to be Good only. He was below the Eench Marlk of Very Goad, as
decided by the selection committee, keeping in view the nature of the

post of Accounts Qfficer.

1

(1)

3 The applicant was not the employee of the respondents'
- ) ) . U AL U
department. The respondents had a right to formulate des own policy for

rermanent absorption of the persons working on deputation. If is not
the case for the applicant that the Members of the BPoard bore ill-will
against the applicant and they haé cause to> harm the applicant. There
are no facts on which -it can k¢ presumed that the act qf the
respondents  in rejecting the <laim of the applicant was mala fide

exercise of power.

1%, | The applicant had leen grénted extension up to 20.9.2002.
There cannot be any cbjection in re- patriating.the arplicant before
20.9. 2003, It is the sweet-will of the ecmployer to allow a
deputationist in his office or not, fof further perind. It iz not the

case where the applicant has been re- patriated in the minimum perisd




.15.

for which the deputation was initially ordered.

20, For the reasons stated akove, there is no merit in any of the
contentions of the learned counsel for the applicant for permanent

absorption. . ©

20.1.  As to the ~ase of Rameshwar Prashad (supra) relied on by Mr.

Rastogi, it may be stated that the facts situation in that case was
very_ different. In that case, the applicant was the employee of
U.P.Small Industrieé Corporation Limited, FKanpur. He was a civil
Engineer. Rule 4 of the U.P.Abscrptiosn of Government Servants in the
Publd~ Undertaking Rules, 1984,v provided that deputation in public
undertakings would not be allowed to exist except‘for five years. The
deputation of the applicant, therein, came ints effect from 19.11.1995,
In 1927, the aprellant therein, expressed his willingness for permanent
absorption in the U.P. Rajkiya Nirman HNigam Limited. The matter
remained pending for considerable period._ on 12,11.1280, the appell%nt
completed the statutory periad of five years ﬁn deputaﬁion. He was not

v

re?atriated to his parent organisation. Not only that, the deputation
allowance which was keing paid to him was stopped. Further, on the
expiry of fiﬁe years' peribd when the applicant was not fe-‘patriated,
his lien in his pafent organisation was terminated vide 5rder dated
21.3.192d, It is in these circumstances, their Lordships held that the
applicant was deemed to have been aksorked w.e.f. 19.11.1930, the date
from which the deputation allowance of the applicant was stopped. It
was.obsefved that if the‘apfellant was not to hbe absori'", he ~ught t»
have been repatriated in the year 1990, when he completed five years
service on deputation and by not doing so, the appellant was serinusly

prejudiced.




‘16.

In the instant case, there is no such fast situation. It is
not the case for the applicant that his lien stands terminafed in his
Farent organisation. It is also not the case for the applicant that
the respondents>by their conduct treated.the applicant ashtheir ~wn
employee as was the fa&t situation in Rameshwar Frasad's case that the
deputation allcwance had heen stopped or that ky nat absorbing the
arplicant has been sericuély prejudiced.

20.2. 3o also, the case of Amisuya Frasad Fokhariyal (supra), does

not help the applicant. In that case, the employer had refused the
request  of pefmanent ahsorption of the applicant as .there was no
vacancy. However, on the bhasis of the pleadings it was ectablished that
- there was a vacancy on which the applicant therein was éntitled for his
rermanent absorption. Mot only that,it was found that the respondénts
vide their advertisement had notified JU vacanzies for appnlntment on
deputaticn kasis for the relevant periad. In thOSe reculiar facts and
cir:uﬁsfances, .the Tritunal held that the denial of the request nf
permanent ahsorption by  the respondents  was >arbitrary and for

extranenus ~onsideration..

ola The rase otiélmant Fandey (Supra) was decided Ly a Zingle

Ci

2
&

Eench. ’In that case alsc, it was noticed by the Hon'kle High Court
thaf the ﬁétitioner was appointed for initial pericd of two years on
deputation, kut the respondents were bent upon extending his perind of
deputation uﬁilaterly and in the meantime, the lien of the applicant in
the parent organisation stond terminafed. It is in these ~iroumstances,
the application was allowed. » .

+

20.2. The case »f Indranath cChakrakarti (supra) is altogether on

different matter.
21. It has keen held ky Hon'ble the Supreme Court time and again
that an smployee on deputation has no right to he abksorbed in service

2 he is wﬂrklng ~n derutation.

g s




21.1. In the case of Funal Manda (supra) , their Lordshi?s ohserved

that the person concerned can alWays at any time ke repatriated to his
parent department and there is no vested right in such a person to ke
sontinued in the detartment. The relevant observations arpearing at

para No. & of the report are reproduced hereunder :-

It is well settled that 'unless the claim of the
deputationst for a rpermanent absorpticn in the Jdepartment
where he works on deputation is hased upon any statutory
rule, regulation or order having the force of law, a
deputationist cannot assert and succeed in any such claim for
absorpticn. The kbasic principle underlying depumtation itself
is that the person concernsd can always and at any time ke
reratriated to his parent Jdepartment to serve in his

& substantive position therein at the instance of 2ither of the
departments and there is no vested right in such a person to
continue for long on depntation or get aksorked in the
department to which he had gone on deputation.™

21.2. True it is though there are rules undzr which the applicant
could be abscrbed but Rule nowhére says that aksorption has to he
made. It is always the discretion of the korrowing derartment to absork

a deputationist or not.
\‘\- '

o1.2. Even in the case of Rameshwar Prasad (supra), relied on by

the learned counsel for the appleiant, it has been okserved that to
aksork or not to akeork a deputationst, is a policy matter. It s
ofcourse, further observed that the rejection of reqmest Af the
absorption éhéuld ke ~n justifiable reaéon%. In the instant case, the

respondents have assigned justifiable reasons in rejecting the claim of

the ap@dicant and, therefore, the applicant cannot succeed in seeking

permanent absorption in the respondents office.
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. Having oonsidered the entire material on record, we
find no merit in this 0.A. and dismiss it. We, howsver, direct the
respondents to make payment of the due salary of the applicant

without further delayThe M.A. stands dispased of.

23. No order as tn costs.

o < |
DTy %f”/////
(G.C.Srivastava) (G.L.Gupta

Adm.Memker Vice Chairman
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