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Date of Decision: 2-6 13/ 64
OA 108/2003 et
P.D.Mishra, Confidential Assistant (Stenojrapher) O/0 Divisional
Security Commissioner, Railway Protection Force, Ajmer.
... Applicant
Versus
1. Union of India through General Manajer, North—West'Railway, HQ
Office Jaipur.
2. Divisional Rly Manager, Ajmer Division (North West Railway),
Ajmer.
3. Smt.Meena Kakwani, Confidential Assistant (Hindi Stenograpner)
O‘o Sr.Divisional Personnel Officer, Ajmer Division, Ajmer.
.+« Respondents
CORAM:
HON'BLE MR.A.K.BHANDARI, MEMBER (A)
HON'BLE MR.EBHARAT BHUSHAN, MEMBER (J)

For the Applicant ees Mr.P.V.Calla
For Respondents No.1&2 ees Mr.,U.D.Sharma
For Respondent Noo3 e+ Mr.Dharmendra Jain, proxy counsel

for Mr.Manisn Bhandari

ORDER
PER HON'BLE MR.A.K.BHANDARI

This application i3 filed u/s 19 of the Administrative Tribunals
Act, 1995 to seek following relief :

"i) the impugned letters Ann.As1, A2 & A/3 dated 24.5.2002,
5.7.2002 & 5.7.200 respectively may kindly e declared
illegal in so far as ia relates to the applicant and the
raspondent No.3.

ii) the official respondents may be restrained not to act upon
the impujned decision convey2d vide letter dated Z4.5.2002
(Ann.A/1l) for the purpise of promotion to the next higher

grade."

2. Brief facts of the case, as statad in the application, are that
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the applicant was appointed as Stenographer in the pay scale of Rs.330-
560 on 25.9.84 and is working as Coniidencial Assistant scale Rs.1400-
2300 in the office of Divisional Security Conmiésioner 3ince July,
200l. Respondent No.3, a Hindi Stenographer, was appointed in Jaipur
Division (same pay scale) and came to Ajmer Division on transfer on
request and is posted in the office of DRM Ajmer. PBoth had to pass tne
typingy 3pead test for promotion to pay séale of Rs.1400-2300. wheraas
the applicant appearad in such a tesat held on 24.12.90, result of which
wa3 declarad in January, 1931 in which his name appeared at 3.80.7,
respondent No.3 appeared in the typing speed test in March, l9§l result
of which was declared on 232.1.91. Whereas the applicant was made
respondent No.2 was made rejular in this post and grade w.e.f. 11.7.88.
Copies of results mentisned above are annexed as Ann.A/4 & A/S5
respactively. It is further averred that combined seniority iist of
Stenographer cadres were issued by the respondents from time to time.
Copiea of such seniority lists are enclosed namely one dated 24.3.87
(Ann.A/6) in which applicant's name appesared at S.No.7 bat the name Qf
respondent No.3 1s not mentioned in it. Applicant. was promoted as
Confidential Assistant scale Rs. 1400-2300 vide order dated 19.121.37
(Ann.A/7), in which applicant's name appeared at S.No.5. Respondent
No.3 was also promoted in this scale on ad hoc basis as Hindi Assistant
Grade-II, which is a separate cadre. That by letter dated 11.12.94 a
seniority list oF Stenographer cadre was issued (Ann.A’8), in which
applicant's name finds mention at S5.No.?, whereas name of respondent
No.3 is at 8.No.l2 i.e. below the name of applicant. Seniority lists
were also issued on 11.4.57 (Ann.A/1l) and 24.3.2001 (Ann.A/12). In
both these seniority lists applicant i3 shown senior‘ to respondent
No.3. Then it is averred that vide order dated 9.2.93 (Ann.A/J) the
railway administration issued instructions that seniority position
decided prior' to 1993 shall not be reopened after 1993. Howeﬁer,

respondent No.2 aggrieved from her place in seniority list dated
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14.12.94 (Ann.A/2) made some representation and the administration
after considering the same amended the senicrity list daced 14.12.94
vide order dated 16.11.2000 (Ann.A/10). In chis, respondent No.3's
néme has been shifted t> 3.No.9A from her earlier place at S.No.lZ.
Thus, it is clear that although in seniority lists issued from 19.87 to
2001 the applicant remained senior to respondent No.3 yet vide impugned
order dated 24.5.200. (Ann.A‘l) the name of respondent Ho.3 i3 pl‘a;:ed
at S.No.l in the seniority list and her position is also changed in
earlier seniority list issued on 14.12.94 (Ann.A/%), meaning thereby,
that settled pnsitioh of seniority as obtained by the applicant, was
unsettled without any prior notice to the applicant. ‘Ine applicant
made representati'on but the same was turned d-own vide order dated
5.7.2002 (Ann.A’2), whersby he was informed that since respondent No.3
made representation for chanje of her seniority and the same was
accepted, her position in the seniority list has been rectified. The
railway administration vide impagned letter dated 5.7.2002 (Ann.A/3

ajain conveyed that respondent N5.2 will remain senior to the
applicant. The applicant then sent a lejal notice dated 16.5.2002
(Ann.A/12), which was receivéd by the authorities but no Feply has been
received from them. ‘It is stated that the applicant was promoted to
the pay stale of Rs.5500-3000 (RP) on ad hoc basis vide or.;der dated
2.2.2002 (Ann.A/14) and respondent No.3 was also pramotéd by the same
ordar and both are workiny on ad h>c basis in the same pay scale. ‘.I‘hat‘
in order (Ann.A‘14) name of the applicant finds place at S.No.l and
respondent No.3 at 3.No.2. However, in case the seniority 'éf
respondent No.2 duly corrected by impugned orders i3 upheld, the
applicant being junior will be reverted first and the -:han;éd position
will continue to applicant's disadvantage in further promdtion to the

pay scale of Rs.G500-10500. Hence this CA.

2. In the grounds it is s3tated that the correction in seniority

position was affected after lapse of 14 years to unsettle a settled
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position to the applicant's disadvantage, no opportunity of "nearing was
given to the applicant before doing so, supposed corraction has been
made considering administrative lapse which came to notice due to
application of respondent No.3 but the same should not have been
aczepted because of delay, and ektanﬁ rules not permitting it, as also
because before seeking this correction she had sought another
correction in her seniority in relation to one Dinesh Mehtani, whose
name is Jjust below the applicant's, but in this application the

respondent N>.3 did not ask for correction of seniority vice the

applicant. That it is settled principle of law that once a seniority

is assigned and the same is accepted, it should not be changed. This
change, therefore, is contrary to policy | as weli as law. That
aggrieved by the impujned orders, in which ‘no valid reasons for
changing his seniority are spelt out, the applicant sent notice for
demand of djustice, but the administration has not responded to the
same. That respondsnt No.2's earlier seniority was fi:-:e;l on the basis

of tne date of her passiny the typing speed test and it is clear that

applicant passed the test earlier. Thus, the reason given in the

impugned letter (Ann.A/l) is withont basis. Therefore, unless the
impugned orders are cancelled, future promotions of the applicant will

be affected.

4. The respondents No.l and 2 have filed an exhaustive reply. and

have raised preliminary objections. Respondent No.Z has not filed any

reply. In the reply by Respondents No.l and 2 it is stated that the OA

has become infructuous because afcer the irn_pugned orders (Ann.A,1, A,/2
& A/3) were issued, a fresh seniority has been issued on 31.3.2003
superseding the earlier seniority lists. Therefore, the relief sought
by the applicant do not asurvive ény lonjer. In view of this, the
applicant should rather exhausted departmental remedy by making

reprasentation agjainst the seniority list dated 31.3.2003 (Ann.R/1).

>
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5. On facts it is stated that the applicant was initially appointed

as Stenographer on 2€.9.84, whereas respondent No.3 was so appointed on
12.6.32 and was transferrad on administrative grounds to Ajmer Division
and that it was not a transfer on rejuest (Ann.R/2), as allejed by the

applicant. Thus, respondent No.3 having joined service earlier than
the applicant and her seniority not efiected by this transfer was

senior to the applicant on the basis of base grade:seniority. It is
further pointed out that due to inadvertent administrative error, ner
name came to be placed below the applicant in the seniority lists dated
14.12.34 (Anmn.A/3), 11.4.97 (Ann.A/11) & Z24.3.2001 (Ann.A,12), which
mistake was subsejuently rectifiéd vide ordef dated 5.7.2002 (Ann.3,/3),
which position has ala> been reflected. correctly in the latest
seniority listed dated 21.3.2003 (Ann.rR./1l). It is als> pointed out
that the said assignment of seniority of respondent No.2 over and abive
applicant is also based on pénel position as indicatgd in seniority
list issued vide order dated 292.6.39, wherein responden; No.2 has been
placed at S.No.2 and applicant at S.No.2, a -~opy of whic-h is annax2d as
Ann.R/2., It is pointed ot that although Cie2 applicant_nas annexed a
copy of this order, at page-21 to 27 of the application, he has however
not made an amnexure of this document to conceal a very relevant fact.
It is als> clarified that respondent No.3 had been making
representations 3eeking correction in her seniority position, example
of which are representations dated 23.6.2000 and 24.7.2001 wnicn had

been -onsidered by the administration and when it wa3s discovered that

‘her grievance was Jenuine, earlier administrative error was duly

corrected vide order dated 5.7.2002. It cannoc, therefore, be said
that the seniority position of the applicant viz-a-vicz respondent No.2
had remained settled for lonj period and which came to be arbitrarily
unsettled by the issuance of the impugned orders (Ann.A/l, A/2 &.A/B).
It is also clear that on the basis of initial appointment on base grade
of R3.330-560 and the panel position indicated in the panel iasued on

29.5.89 (Ann.R/2) respondent No.2 has been assigned correct seniority,
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which is above the applicant. The same position is reflected in the

latest seniority list issued vide order dated 31.3.2003.

6. In parawise reply vit iz stated that the promotion of the
applicant as well as respondent No.2 in the pay scale of Rs.ld00-2300
was on ad hoc basis as clearly indicated in office order dated 29.12.57
(Ann.A/7) (wrongly dated 29.17.3002). It is further clarified that
respondent No.3's transfer to Ajmer Division was on administrative
consideration (Ann.R/2), by which one post of Hindi Sten'ographel.:"was
transferred to Ajmer Divisioin and she was alsé ﬁransferred to Ajmer
Division on administrative grounds. Thus, contention regarding
respondent No.3's Llosing seniority due to her rejquest transfer is
denied. Regarding respondent. No.2' passing typing .speed test later
than the applicant, 1t "is stated that vide order dated 18.12.290
(Ann.R/4) applicant as well as respondent No.3 were to appear in the
test fixed on 24.12.90. In this ord_er the name of the respondent ﬁo.'S
was snown at S.No.3 ard that of the applicant at S.No.9, Howaver, dJdue
to inadvertence, name oOf respondent No.2 was deleted from the said
order. Due to this respondent No.2 could ﬁot be given opportunity to
participate in the speed test held on 24.12.90. However, she appeared
in the very next speed test held on 20.4.91 and was declared passed in
the first attempt vide order dated Z3.4.91 (Ann.A/5). On that date,
both respondent HNo.23 and applicant ‘were workiny in pay sScale Rs.1400-
2200 on ad hoc basis, mention of which has been made in the order dated
29.6.29 (Ann.R/2). This regularisation Joe3s not change tneir
respective seniority position in the panel dated 29.5.99 mentioned in
para-1 of the order dated 19.5.53. Rejarding seniority list issued on
23.4.37 (Ann.A/6) it is stated that respondent N3.3's name was not

incladed in it due to an administrative error but this will not deprive
her of her rightful lejal right of being senior to the applicant in pay

scale R3.1200-2040.
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7. In para-12 of the reply, sub para-10 of para-4 of the application

has been responded to in an exhaustive manner repeating what has been
stated in earlier paras rejarding administrative error due to wnich
seniority list dated 14.12.94 had to be corrected vice Shri Dayal
Mehtani. For this, c<opy of her representation dated 22.6.2000 is
annexed as Ann.R/5. Before making the correction, respondenc No.2 vide
his letter dated 2.11.2000 asked as to why she had submitted the
representation 30 late in year 2000 (Ann.R/6). In response, respondent
No.32 specifically explained how the seniority list dated 1-1.12.94 was
not got noted from her and as such s’he made the representation when he
had acjuired knowledje of issnance of t’né 's'aid seniority list. A copy
of her reply is annexed as Ann.R/7. Thereaiter, respondent No.3
submitted another representation dated 24.7.2001 against assignment OF
seniority to her below the applicant. <Copy of this is also annexed at
Ann.R,’S._ Thus, on the basis of said repreéentations, the encire case
of assignment o>f seniority of respondent No.3 vis-a-vis Shri Dayal
#Mehtani and the applicant was thoroughly examined and it was foﬁnd that
respondent No.2 was entitled to seniority over and above Shri Mehtani
as well as the applicant and consejuently vide order Jated 24.5.200C
(Ann.A’1) she was lassigned seniority over and above 3Shri Mehtani as

well as applicant.

2. Re;arding applicant's contention that in compliance of railway
administration's order dated 9.2.95 (Ann.A;/9) the respondent should not
have entertained the representation ajainst seniority list issued prior
to 1993, in year 2000, it is stated that the said instructions only
regulate entertainment of representation ajainst seniority list issued
prior to 1993. However, in the present case, seniority lis; wa3 issued
on 14.12.94 and as such action of the respondents in correcting it was
not in violation of this instruction. It 1s also stated that the
railway administration beiny an employer is bound to safejuard the
interest of its employees and -cannot shirk its responsibilities to

O
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treat its employees as ejual and by impar!:ing justice to them, more so
when the such aggrieved employee had Jiven a satisfactory explanation
for agitating the matter, althougn after some delay. Thus; once an
error in the seniority list dated 11.12.94 was corrected, subsejuent
seniority lists als> had to be corrected and correct position has been
maintained till the issuance of seniority. liét dated 31.2.2003
(Ann.R/1). In these circumstances, the Jrounds taken by the applicant
are also anéwered ard that the applicant i3 not entitled td the relief

prayed for by him.

Y. No rejoinder was filed by the applicant although many

opportunities were granted for it.

10. Both the parties were heard at length. In reply to the
p;:eliminary objection the learned counsel for the applicant stated that
the szame was not sustainable because the seniority list dated 31.2.2003
is based on wrony correctional exercise reasons of wﬁiéh have been
amply explained in tne VA and no satisfactory reply has been given. by
the respondents. He drew attention t> covering léﬁters of all the
seniority lists referred t> in the appl_ication, -iopies of which have
been made annexures, in each of which it is cleai;ly stated that
objection, if any, should be raised within one month of the issue of
the provisional seniority list but the same was not done by resp:ndént
No.3 and these provisional seniority lists acjuirad finality becanse

railway administration have never ever issued final seniority lists
after invitiny cbjections. He also drew attention to the rule position

indicated in Ann.A,/9 and that any correction not made according to this
was violative of rules and was, therefore, illegal. He also objected

to the respondents' not issuiing show-cause notice to him before
changing his seniority below respondent No.2 in violation of principle
of natural justice. He asserted that respondent N>.3 was transferred

to Ajmer on reguest and in order to favour her out of way, this

N
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transfer was shown as shown ‘on administrative grounds. The rule
regarding assignment of bottom seniority at the new place of pasﬁing
has thus been ‘:ir':umv'ented- in order to give respondevnt. No.'3 urdue
favour. The same has been done blatently in violation of rules while
dealing with speed type test issu= at a belated stage and lastly wnile
dealing with her representations for chanjinj seniority in relation to

Dayal Mehtani and the applicant.

11. The learned counsel for the respondents while reiterating the
correctness of administrative action asserted that panel and promotion
order dated 25.6.89 (Ann.R-3) was to the | full knowledge df the
applicant but he has not challenjed the same although it shows
respondent No.3 senior to him. He also objected to the learned counsel
for the applicant trying to b2ingy in new facts by quotiny rules f;:om
IREM, beyond pleadings, thus far. It was also asserted that
administration is bound to correct apparent mistakes and it has to be
dispassibnate while dealing with grievance of an employee i'n. view of
which the representations of respondent No.3 were attended to in
relation to wrong assignment of seniority an‘:’i' spead typing  test.

Before concludiny, ne also cited case of Aligarh Muslim University &

oOrs. -v. -Manszd>r- Ali-Khan, 2000 322 (Lx3) 9495, in which the issue of

non-compliance of natural justice has been discussed and it is held

that issuance oOf notice before making any correction to apparent

mistakes is not necessary. He also cited case of Dinkar Anna Patil &

Anr, -v.-State of-Maharashtra & Ors., 1999 3CC (L&3S) 216, in which issue

of belated correction of seniority list has been discussed and held

that application did not suffer from delay and laches.

" 12. We have given very vareful consideration to all the pleadings ard

arguments putfort'h' by the contendiny parties.  We feel that the

applicant's objection to correcting seniority position ©f respondent

No.3 after the administrative mistake rejarding speed typing test was

Q&
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corrected, is not sustainable. Similarly, his objection to correction

in the seniority list dated 14.12.94 (Amn.A/3) is also not justified.
We also feel that the respondents have very satisfaccorily explained

the circumstances in which both the corrections were made and in this
they cannot be faulted because as empléyer they have to .be sensitive to
grievance of a;l employees. We camnot fail to take notice of panel
dated 2%.6.99 (Ann.R/3), which was definitely to the knowledge of the
applicant but has been completely over-looked by him whils building up
his case against the respondents. It is also ‘not uanderstood why the
applicant has placed on record one document dated Z5.4.39 at page 34 to
37 of the applicatioh but has not cited it as annexure. When ‘c'nis is
put in chronological seguence alongwith other documents, the position
comes in perspective and it becomes c¢lear that there had bean some
administrative lapse due to which in seniority lists dated 14.12.94
(Ann.A/8), 11.4.97 (Ann.A/11) & 24.3.2001 (Ann.A/12) respondent.No_.B
was shown Jjunior to the applicant by mistake. The allegation of
respondant No.32 ‘managing' transfer on administrative ground due to
which she was saved from being placed at bottom seniority at cne new
place of pasting, is unfounded because not only respondent No.2 but the
post was also transferred to Ajmer due to administrative reasons. Du.é
to all these facts the present application is found without substance

and is dismised with no order as to costs.

(BHARAT BHUSHAN) (A.K.BHANDARI)

MEMBER (J) MEMBER (A)



