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IN THE CENTRAL A[~INISTFATIVE TRIBlUi~L 
JAIPUR BENCH : JAIPUR 

Date of Decision : \f-',.L'~8 

O.A. No. 98/2003. 

C.P. [ul:-ey S/·') Late Shri [1. N. Sharma, aged ..J•S years, resident •:'If ~15-
A, Worksh.')p Colony, Fota .Jn., n'.:lw-a- days Senic·r Section En;Jineer, 
Workshop, Wag 0: 0n Rer.:airs, Western Railway, Kota. 

• •• APPLICANT. 

v e r s u s 

1. Union of India through the General Manager, Western Railway, 
Churchgate, Mumbai. 

2. roeputy Chief Engin.:er (R.:::.M), Wor}:sh:"p, Western Railway, Kc.ta. 

• • • RESPONDENTS. 

Mr. s. K. Jain Si Mr. R. R. Singh, C•:'lunsel for the applicant. 
Mr. R. G. Gupta c.:.unsel for the respondents. 

CORAM 

Hon 'ble Mr. Justice G. L.Gupta, Vi1::e Chairman. 
Hon'ble Mr. A. P. Nagrath, Administrative Member. 

0 RD ER 

Per Mr. Justice G. L. Gupta : 

Thr.:iugh this C•.A. under Sec. 19 of the Administrative Tribunals 

Act, 1';1:3:", the applicant calls in question the show cause nc.ti•::e Anne:·:. 

A.l dated ::0.0::.::00::.. It is averred that the applicant wae pr::.rroted as 

Senior 2.ection Engineer in the scale of pay •:'If Rs.::37:.-:::500/-(pre-

re·1ised) and Rs. 7-l:.o-1i:.00 (revised) against the ur.:graded r.:•:'ISt vide 

order dated ::~1.1.9..J., with effect frcm 1.3.93 .:md he has been 
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continuing ::.n this _post. Before his prcm')tfon to the [:·'.:1st .:if Sr. 

2 . .;i:tion Engine:r, the applicant was wc.rl:ing in the post ·'.Jf Chargerran 

1A 1 whkh ~,:ist is now l:nown .:is Shop Superintendent Gr. 1A 1 and one Shri 

Hathulal Meena who bel 0::ings t.::i ST ·:0IT1111..mi ty, was promotE;d as Chargeman 

Gr. 'A' 'Jide order dated :::.:.::::.~'~· and his name appear.:a bek·w the 

applicant. 2.hri Hathulal Meena was prom:ited as Jr. Shop Superintendent 

vide order dated ~, • .::.·;ii:.. Thereafter a seniority list .:.f Sr. Section 

Engineer was published •':In 2 .• ::.02, wherein the name of the applicant was 

shown at Sl. l1o.5. It fa a'Jerred that the resp.:indent Ho.~ has issued 

show cause n::itke Annexure A-1 on ::::o.o::::.::::c(13 t•':I the appli·::ant stating 

that 0:.n the basis of 1 1 1 type roster, replacement .::if post n•':l.2· was to 

·go t.~. S.T. candidate but there was no persc,n availat.le from S.T. 

candidate t·::i be placed on the cadre of Sr. Section Engineeron the 

retirement of 3hri Duggal and as n::iw S.T. candidate is a1.!ailable the 
I' 

applicant is pr·::it;:·:ised to be reverted. 

~. -· It is the case fc•r the appl kant that 1 L 1 type r.')ster has been 

strucl: dc•wn by the J,Jdhpur Bench cit this Tribunal in Rajendra Kum:ir 

and, theref.:•re, the adion of the resi;:.':lndents is illegal. It is 

further stated that the show 1::ause notice has been issued by an 

authority subc·rdirete to the prom::iting authority and, ther~f.:ire, the 

show cause notice is bad. 

3. In the sh0:.rt reply, resi;:.ondents 1 .::ase is that the appl kat ion is 

premature and the applicant should have preferred his .::objections to the 

shc·w cause n.:•tice within the time prescribed therein. 

4. We have heard the learned counsel fc.r the parties and perued the 

documents placed ·:•n record. 

-------, 
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5. Mr. Jain, learned counsel for the appli·:ant, p.:dnting c.ut that the 

applicant was promoted tc. the };'•:0st O:)f Sr. Section Engineer, vide order 

dated =:s•.l.S'.J issued by the Chief W0:ir}:s Manager, Kota, wherea.: the sh·:iw 

cause notii:::e has been issued by the Deputy Chief Engineer, Worl:shop, 

who is lower in ran}: t 0:i the Chief Wod:s Manager, contended that the 

not ice is illegal under Para =:=:B-C of IREM Vol. I. His further 

c0:intent ion was that 'L' type roster has al ready been st rud: down by 

Jodhp1Jr Bench of this Tritunal, hence the show cauee notice is illegal. 

6. Mr, Gupta, learned 1::0unsel f'.:'\r the resp'.:'\ndents, on the •:ither hand, 

contendend that this ar.:pli 0::ati.:1n is premature and sh·:.uld be dismissed 

on this ground alone. 

7. We have given the matter our th.::iughtful consideration. It is m:iw 

well settled that at the stage .:if show cause notit::e, Court should not 

interfere. The earliest decision on the r:·:iint was rendered in the case 

of Channan Singh vs. Registrar ·Jf c.:i.~perative Societies Punjab and 

others (AIR E'7•3 S·~ 12=:1), wherein H was dearly held th.:it if no 

punit i'1e acti.:in was ta}:en an application befc.re the •::ourt is premature. 

This principle was reiterated in the case .:if Geep Flashlight Industries 

Ltd. v. Uni.:.n of India and C•thers (AIR E,77 S·~ ..i: .. :.) wherein it was held 

that no mandamus can t€ issued against the issuance of the notice to 

the parties when they had been asl:ed to represent their case. It was 

obser11ed at i;:-ara ~4 of the reix,rt as under : 

" The appellant's prayers for writs of •::ertiorari and mandamus 
are misconcei11ed. There is no order either judicial or quasi 
judicial which can attraa::t .::ertiorari. N·:• m:mdamus ·:an 9·'.:l 
tecause there is nothing which re.::iuirsd tc· be done for forb'.:'rne 
under the Act •••••• " 

In the case of Executive Engineer Bihar State Housing Board •;,:s. 

Ramesh}:umar Singh and C•thers (AIR 1~;1: .• :; si:: .:.91), it was dearly held ty 

their Lordships that Writ Petition is not m9intainable against show 
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cause notice. 'Ihe relevant observatk1ns apy;:-earing at r,ara 10 and 11 of 

the report are reproduced hereunder : 

8. 

"10. We are concerned in this case, with the entertainment of 
the \<l.'rit petition against a show cause notice issued by a 
c.:impetent statutory authority. It should be borne in mind that 
there is no attack against the 11iree of the statutory pro1.dsions 
governing the matter. No questi 0':'n of infringement of any 
fundamental right guaranteed by the Conetitution is allowed or 
proved. It 'cann•:it be said that E):. P.4 notice is exfar;ie a 
'nullity' or totally 'without jurisdiction' in the traditional 
sense of that expression that is to say, that even the 
corrmencement c.f initiati·:m 0::if the r;:.r.'.:lcee::lings •'.:'n the fact of it 
and without anything more, is totally unauthorised. In such a 
case, for entertaining a writ petitk·n under Article ~~6 of the 
Constitutfon of India against a show cause n.:;tice at the stage, 
it should be shown that the authority hae ni:• r·:iwer or 
jurisdiction to enter up':'n the enquiry in question. In all 
other cases, it is only appropriate that the party should avail 
of the alternate remedy and show cauee against the same t€fore 
the authority concerned and tab: up the objection r8garding 
jurisdiction also, then. In the event of an adverse decision it 
will certainly be open to him to assail the same either in 
appeal or revision as the case may be, or in appr1:·,priate cases, 
by invoking the jurisdiction under Art. ::2:-26 of the Constitution 
of India. 

11. On the facts of this case, we hQld that the first 
respondent was unjustified in in•1.:1l:ing the extra ordinary 
jurisdiction of the High Court under Article ~~6 of the 
cc.nstitution of India wi th.:ut first showing r::ause against Annex. 
Ex.p • ..J before the 1st resp:mdent would ha11e been to file his 
objection and place necessary materials before the 3rd 
respondent and invite a decision as to whether the proceedings 
initiated ty the 3rd respc.ndent under Sec. 59 of the Bihar State 
Housing Board Act. 198~ are justified .900 appropriate. The 
adjudication in that 

1

t€half necessarily involves disputed 
questions of fact which require int1estigatic.n in such a case 
proceedings under Article ~~6 •'.:If the Constitution can hardly be 
an appror:.riate remedy. The High Court committed a grave error 
in entertaining the Writ petition and allowing the eame by 
quashing Annex. E~:. P • ..J. and also the eviction prol'.:eedings 
No.6/92. 

In the instant matter, it is nc•t the case for the appl kant that 

fundamental rights guaranteed J:,y the Constitutfon of India have t-een 

infringed. It cannot also be said that the s:h.':'w cause notke is ex-

facie "nullity" or totally "without jurisdiction". 

9. It is the contention of the learned counsel for the applicant that 

the promotion order was issued by the higher authority but the show 
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cause n.:-itice has been issu1SCl by a lower authority. No law laying down 

the proposition that show •:ause notice 1:ann.~t l:e issued by an authority 

lower than the ·authority whid1 had issued the promotion order, was 

brought to our notice. As to r:era .-,.-,c; 
..:..~·_, II (c) C·f IREM towards which 

our attenti.:-.n was drawn, it may be Etated that under this pr.:-.vision a 

decision is required t.:. t.e ta}:en by an authority higher than the 

a(:{:·:-iinting authority where app:.intlTli:!nt or prom:ition is sought to be 

rescinded. 

The issuance of show cause not i•::e dces not am:'tunt to taking 

decision. If the applicant thinl-".s that the decision can be tal:en only 

by the higher authority, he should state that fact in his 

representation ancl the c.~mpetent authority will ccinsider that 

contention. There cann:it be any objectic0n in issuing the show .:ause 

notice. 

Ar:art from that, the order Anne:-:. A.:::: dated ::::s.1.1994, whereby 

the applkant was r;:.r.:moted as Sr. Section Engineer, was not signed by 

the Chief Worl-".s Manager, Kota. It was signed by an inferior authority. 

The show cause n.:-.tice Annex. A-1 has been also issued frcm the offke 

of the Chief Works Manager, Kc•ta. The designatfon of the person who 

signed the notice cannot te read as it is illegible. 

Be that as it may, since there is no legal re~uirernent that a 

show •:ause notice has to be issued by the authority who had signed the 

earlier promotion order or by the higher authc·rity, the contention 

raised by Mr. Jain in this regard cann:•t be a 1:cepted. 

10. As to the contention of Mr •. Jain, that 'L' type roster has been 

strud: down by the Jc<lhpur Bench of this Tribunal, the ·:.bjection can be 

tal:en in the reply to be filed by the applicant against the show cause 
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notice. During the course of the arguments, the learned counsel for 

the applicant informed that his client has already sent a reply to the 

show cause notice. 

11. At this stage, it cannot be said that the action of the 

respondents in issuing the show cause notice is without jurisdiction 

and is ex-facie "nullity". As it was not established that the show 

cause notice (Anne:-:. A-1) was issued by an incompetent authority or the 

prop:ised action is wholly without jurisdiction, this application is 

liable to ~ dismissed as premature. 

12. Conse~uently, this application is dismissed as premature. 

Heedless to state, the applicant shall be at liberty to challenge the 

order, that is i:assE-d by the authorities cc.ncernea after c·:insidering 

the reply to the show cause notice sent by the applicant. 

13. No eirder as to costs. 

t~ a .QI 
~ v·'-l.-/i 

,i A. P. NAGRAT~) 
MEMBER (A) 

jsv. 

(G. L. GTJPI'A) i 
'i VICE CHAIRMAN ! 
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