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CENTRAL ADMINIS%RATIVE TRIBUNAL
JAIPUR BENCH : JAIPUR

o

Date of Decision : 13
/

Original Application No. 70/2003, with MA Wo.242/2003.

A;ok Vishanu Bhagvan Agrawal, age 29 years, 5/0 Shri
Vishanu Bhagvan Agrawal, resident of 2-Chha-12,
Housing Board, 3hastri Nagar, Jaipur.

Applicant.

Ve r sus

1. Union of India through Chairman Railway Board, Rail
Bhawan, New Delhi.

2. General Manager, Western Railway, Church Gate,
Mumbai.

3. Chairman, Railway Recruitment B£oard, Ahmedabad,
First rloor, Metre Gauge, Railway Starion,

Ahmedabad 250002,

Respondents.

Mr. R. N. Mathur counsel for the applicant.
Mr. S. S. Hassan counsel for the respondents.

CORAM

Hon'ble Mr. M. L. Chauhan, Member (J).
Hon'ble Mr. A. K. Bhandari, Member (A).

.+ ORDER:
(per Hon'ble Mr. M. L. Chauhan)

Pursuant to the issuance of an Employment Notice
No.27/92-99 by respondent no.2 which was published in
Emplovment News dated 27.02.1999, the applicant
applied> for appointment on the post of Health
Inspector by submitting application. His application
was considered by respondent no.2 and after gualifying
the written test as well as interview he was selected
for the said post. The applicant was informed by
letter dated 17.12.1999 that he has bes=n selected for
appointment on the post of Health Inspector and
recommendation for his appointment have been sent to
the General Manager, Western Railway, Churchn Gate,
Mumbai. He was also informed that his order of
appointment will be issued by the competent authority.,
in rcase he otherwise found suitable, a copy/of this
letter has besn plazed on record as Annexure A-1. The

applicant thereafter continued waiting for h;s
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appointment but to no avail. It is further averred
that to the knowledge of the applicant £for the 5

available vacanci2s in the open category, 5 names were

recommended and the name of the applicant is amonjst
the first 5 selacted candidates of spen catagory. The
respondents have operated the panel and have given
appointment to one candidate from General and another
candidate from 0O.B.C. The applicant has further
stated that when he Jdid not receive anv order of
appointment, he personally went to the office of
respondent no.Z whereby he was informed that the
appointment order in his favour shall be issued
shortly. Since the order of appointment was not
received by the applicant and the respondents have
taken decision to advertise the vacancies afresh on
the ground that currenc& of panel‘was only for one
year as the applicant submitted representation on
2.5.2002 (Annexurs A-%) and subsejuent reminders dated
7.7.2002 (Annexure A-1) and 20.10.2002(Annexure A-6).
The applicant thereafter made enquiry from other
selected candidates and he was informed that one
selected candidate Shri Anil Kumar Tiwari had filed OA
before the Hon'ble Central Administrative Tribunal,
Jabalpur Bench, Jabalpur. In the said OA, the
respondents have taken a stand that during the
currency of panel vacancies were not available, hence
the appointment could not be given and the panel could
not be operated for more than one year. The applicant
has further stated that the Railway Bnard has issued
an order dated 15.032.2002 wherein it was clarified
that currency of panel for recruitment in Category III
is one year, however, the General Manager is empowered
to extend the currenzy of panel but if another panel
has beeh prepared the currency of the first panel
shall come to an end exzept in the case where the
appointment has not been detained intentionally. A
copy of this communication has been placed on record
as Annexure A-7. This letter further provides that
the General Manager is empowered to extend the pgnel
for a further period of one year and thereafter panel
can be extended by the Railway Board. Thus according

to the applicant, the currency of panel is extendable
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and the same needs consideration at the level of the
General Manager and thereatfter by the Railway Board
and the currency of panel could not come to an end
automatically. In the present c<ase, the reason for
not giving appointment is non-availabilityb of
vacancies 1is factually incorrect. It i3 staced that
an indent is sent to the Railway Recruitment Board
only when vacancies are available or anticipated
vacancies are calculated. 3uach anticipaced vacancies
occur within a period of one year only. The process
of recruitment is not initiated if the vacancies are
not available. In cése there wa3s no vacancies, the
prozess of recruitment <cannot be iniciaced. Thus
according to the applidant the decision of respondent
NO.2 not to Jive appointment to the applicant td the
post of Health Inspector despite the fact that ne has
been declared selected is ex-facie illegal and unjust.
2, Under these circumstances, the applicant has
prayed that the dire:stions be issued to the
respondents to give appointment to the applicant on
the post of Health Inspectosr anywhere in the Western
Railway and de2cision of the respondents not to appoint
the applicant on the post of Health Inspector may be
declared illegal and unjust.

2. Notice of this application was issued to th2
respondents. It is noc disputed :that the applicanc
was selected by the RRE, Ahmedabad vide letter No.
RRE/ADI/E/R&T,’2,/95-53 dated 15%.12.199% and his name in
the merit 1list figures at 3l. NO.5 in th2 General
catejory <andidates. It i3 also not disputed that
candidate at 38l. NO.l in the General category and
candidate at 58l. No.& from 0OBC category were oifered
appointment. It is further averred that no person
junior to  the applicant was Jiven offer of
appointment. Further ic i3 stated that the currency
of panel is for wone year and the 3aid period has
already expired, though the General Manager is
empowered to extend the period for oné year and beyond
this period approval 5f the Railway Board is rejuired
but the Railway Board vida letter dated 01.04.20023
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have not considered the extension of the currency of
panel. The fact that 3hri Anil Kumar Tiwari nas filed
DA before the CAT, Jabalpur Bench and stand of the
respondents that the appointment to the applicant

- therein could not b2 given due to the non-availability

of the vacancy and the panecl cannot be operated for

-more than a period of one year has not been denied.

It is further submitted that the vacancy shown in the

notification were existing and anticipating vacancies

~for two  years. The notification was issued on

27.02.13999, Howaver, in the meantime, the retirement
age was ennanced from 53 years to 60 vyears vide

‘Railway Board Circular @ dated 21.05.1992  and,

therefore, the anticipating vacancies did nor arise.

4, The applicant nas not £iled rejoinder. However,
at the time of heéring, the learned counsel for the
applicant brought to our notice a copy of the ordear
dated 22.07.2003 whereby 3nri Anil Kumar Tiwari whose

name also figured in the same selected 1list was

offerad appointment and prayed that the same mav be

taken on record and hne does not want to files

on s
wﬁ**‘“’%%h of both the parties,
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rejoinder. With tne
the copy of this appointment letter is taken on
record.

5. We have heard the learned counsel for the parties

and gone throujh the material placed on record.

6. Learned counsel for the applicant submits that
the matter is squarely covered by the decision of the
CAT, Jabalpur Bench in the zase of Anil Kumar Tiwari
v3. Union of India & Ors. decided on 10.04.2003 in DA
No. 20972002, a copy of which was taken on rezord vide
order datad 17.03.2003. He further argued tnat the

stand taken by the réspondents in that OA for not
giving appointment from selected panz2l was that the
currency of the panel was one year and during the
currency of panel, vacan:cies were not available which
is the stand taken in this. OA. The CAT, Jabalpur
Bencn has rejected the contention raised by thne

respondents in the said OA and granted relief to the
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applizant therein, thereby directed respondents to
give appointment to tne applicant to the post for

which he was duly selected within two months against

any available vacancy. Learned counsel for the

applicant further argjued that the said decision nas
attained finality and the same has not been challenged.
by the respondents. Rather in :compliance of thne
decision rendered by the Jabalpur Bench, applicant has
been given appointment vide order datéd 22.,07.2003.
Thus according to the learned «counsel for the

applicant his client i3 also entitled to the similar
relief. ' '

7. We see considerable force in the submissions made
by the learned counsel for the applicant. It is not
disputed that the present applicant and the applicant
in OA N5.205/2002 i.e. Anil Kumar Tiwari was selected
by the RRE/ADI/E/Conf./07/H.I, Ahmedabad vide latter
dated 15.12.1999 and the name of the applicant fijured
at 8l. No.5 in the select list, copy of which has been
placed by the respondants wich their reply as Annexure
R-1. It can also not be disputed that tne_contention_
raised by the vrespondents that the validity of the

panel was one year and there were no vacancies

available during the validity of the panel as such
appointment could not be Jiven to the persbn whose
name find mention in the select 1list, has been
considered by the Jabalpur Bench in its decision dated
10.04.2003 in OA Wo. 20%/2002 wnich has been rejected
after taking notice >f the de:isions rendered by the
Apex Court. It can also not be disputed that tne
aforesaid decision rendered by the CAT, Jabalpur Bencn
has attained finality : ratiner the respondents have

also offered appointment to tne applicant therein.

B. Taking into consideration these fa:cts we are also
of tne view that the applicant is also entitled to tne

same relief as was granted to Shri Anil Kumar Tiwari,

~applicant in GA No. 209/2002.

Je At thnis stage, we may make passing reference to
the stand taken by the respondents in the reply
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wanereby it 13 stated tnat tne vacancy s3nown in tne
notification wers existing and anticipating vacancies
for two years and tne anticipating vacancies did not
arise as the retiremenckwas enhanced from 52 years to
60 years vide Railway Board Circular dated 21.05.1993.
Tnis contention of the respondents cannot be accepted
As per their own showing, the Railway Board issued
Circular on 21.05.1998 thereby ennancing the
retirement a%?_f.om,SSIJQPrs to &0 years wnereas the
= pocflepr e Nepes
notificatioqkwas 1ssued on 27.02.1999 gfter a neriod
of almost 7 months which indicates tne number of posts

-in the category of Health Inspector as 10, out of

whicn 5 posts were reservad for Genqul categofy, to
wnicn the applicant belongs. Tnus it?iggitimately be
presumed that the process of recruitment .to rill up 10
available vacancies were initiated only afrter
ascertaining tnat there were eqﬁal number of vacancies
and denial to give appointment to tne applicant on
non-availability of vacancies 1is ex-~facie 1illegal.
That apart, the currency of ¢tne panel does not
automatically céme to an end as can be seen from
communication dated 15.02.2002 (Annexure A-7). The
General Manager is empowared to extendAthe panel for a
furtner period of one year and thereafter panel can be
extended by tne Railway Board. In fact the matter was
also referred to the RailWay Board for extending the
period of panel wnicn was declined, whicn snows that
there. were vacancies available wiﬁn the Railway
authorities. It i3 not the case of the respondents
that a fresn panel was prepared and as such the
earlier panel:nas éeaéed‘to operate. Thus the action
of the respondents in not giving the appointment to
tne applicant cannot be legally sustained.

19. In view of what ae@has been stated above, the

present application 1is allowed. The respondents are
directed to give appointment to the applicant on the

poét of Healtn Inspector within a period of two months
from tne date of rez2ipt of a copy of this order. No

costs. ..
ll?t MA No.342/2003 stands disposed of accordingly.
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(A. K BH&NDARI) (M. L. CHAUHAN)
MEMBER (A) - MEMBER (J)




