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IN THE CENTPAL ADMINJSTFATIVE TRIBUNAL, 

JAIPUR BENCH, JAIPUR. 

OA ~lc • .2:2/~:)03 

Jiten.:lra Vumar s/c• Shri R3dheshyam Ji, .9ge.j ab.:0ut 

3:. ye.':\rs r/c. 38~/':;.7, Hajari Bagh, .Ajmer, 

preeently worting on the p0st 0f senior Clerk, 

under w.s. Division Office, Ajmer • 

1. 

2. 

•• Applicant 

Versus 

Union of India through General Manager, 

Western Railway, Churchg3te, Mumbai. 

The Divisional Railw3y Manager, Western 

Railway, Ajmer Division, District 

Ajmer. 

•• Respondents 

Mr. F.P.Mathur - c0un3el for the applicant 

Mr.R.G.Gui;.ta, .::::rLmsel f.:,1· i:he respc0ndent.3 

CORAM: 

HOll'BLE MR. M.L.CHAur-urn, MEMEEF: (JUI·Ii:~I/l,L) 

HOU 1 BLS MF. A.r.BHAUDAPI, MEMBSP (ADMIUI3TRATIVE) 

0 R D E R 

PER HON'BLE MR. M.L.CHAUHAN. 

The 3pplic3nt is aggrie~ed 0f th9 order 

dated 11.4.:200:2 (Ann.Al) where~y the a~plic9.nt 

has been notionally pr0m0ted tG the post of 

Senior Clert in the olj s~ale w.e.f. 17.4.1995 

an~ tn the ~evise~ scale w.e.f. 1.1.1996 and the 

benefit of pay 3nd all~~3ncas Gn the p~st of 

S:ni.:0 r Clerf: was given fr,:·m the dat~ w'.1en the 

a~pli~ant started performing dutie3 on the said 
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post. The applicant has filed this OA thereby 

praying for the f0llowing reliefs:-

II i) That th·~ •.:.rae1· dated 11.4.2002 by which 

the applicant has teen denied the 

benefit 0f actual pay and all0~ance may 

be quashed and set aside. 

ii) That the ~espondents may be directed to 

make payment of actual pa~ and 

allowan~e of the post of Senior Clerk 

from the date the other similarly 

pla.::ed person'.3 we\:-e grante'.:l the said 

tenef it and interest at the rate of 18% 

per nnnum may be allowed to be paid 

arrear accruing thereto. 

Any other appropriate order or 

direction which the Hon'ble Tribunal 

thinks just and proper in the fact$ and 

circumstances of the case even the same 

has not been specifically prayed f0r 

but which is necessary to ens!..1re ends 

of justice may kindly b9 passed in 

favour of the applicant. 

Cost of the Original Application 

be awarded in favour of the humble 

applicant." 

2. Facts of the case are that the 

appl :i. ·:::ant was initially appointed as Cler}: in the 

Railways. The respcndents conducted suitability 

test for th~ post of Senior Clerk ~ide 

notification dat~a 27.7.1994. Thg applic~nt 

- T--- ~-~----'°-" ---~---~ ---- • - ----- -=• --·- -- _"_ -------------
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alongwith other persons qu3lified th~ ~ame and 

they were promote~ to th9 ~ost of Senior Clerk 

vide order dated 17.4.10~5. Most of the pere0ns 

joined ~he eaid post, but the applicBnt could not 

join the promotej post as he was not relieved. 

The respond~nts abruptly can~elled the said 

examination witho~t assigning any reascn vlde 

order dated 9.5.1905. The pereons aggrieved by 

the said order filed 0A no. ~06/1995 in this 

Tribunal which was finally disp~sed of vide order 

dated 13.~.~001. Copy 0f thie order hae bean 

placed on record as A~n.A7. From perusal of this 

order/jud3ment, it is clear that there were 7 

applicants in all and na~e of the present 

applicant appears at Sl.No.7. Thie Tribunal vide 

order dated 16.5.1~95 (Ann.R~) while admitting 

the case granted the interim 0~der in favour of 

res~0ndBnt Nos. 1 t~ 5. The !ai~ order is ~laced 
~~·~·~ 

A R ~ h • h • 11 } • I - ... j9.-"'. h • t:! a at nn • .:., w 1c w1 1aile ~ ·~~~.-· n t 1~ case an. 
-~.-r-;..~_A, 

thus reads:·-

"Heam. Admit. Issu·~ nc·t i.:-=s to the 

res~ondents fer filing their reply 

returnable on 30.5.95. Hoti=e3 may be 

given dasti to the applicants' counsel 

£or service upon the respondents. 

The learned counsel for the 

applicants state~ that the 3pplicants 

at serial nos. 1 to 5 are already 

occupying the higher post. The 

applicants at serial nos. 6 ~na 7 are, 

hc~ever, n~t occupying the higher post 

at present. In the circum~~an~ee 9S an 
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interim measure, wa direct that the 

applicants nos. 1 to 5 shall not be 

reverted to the lower post till the 

next date. Accordingly, the operation 

of the 0rder Annexu~e A-1 d3ted 9.S.95 

is stayed, in ~o far a3 aprlicants nos. 

1 to 5 are :oncerned till the ne~t 

date." 

Thus from the p~rtion as quoted above, 

it is clear that no interim relief was granted to 

the present applicant, who wae 3pplicant no.7 in 

that OA. The said OA wae finally dis~osed of vide 

ord~r dated 13.2.2001. At this stage it will be 

~elavant to repr0duce para 5 and 6 of the 3aid 

judgment, whii::h wil~~e b·=aring in this cas2:-

"5. The impu3ne 0 j ~rd~r d.:i.ted 9.~ .• 95 

(Ann.A/l) had com~ up for acrutiny 

before Ah~~dabad Bench of the Central 

Administrative Tribun3l in 0As 4~0, 

16.8.2000, Ahemdabad Eench of the 

Central Administrative Tribunal 

observed as under:-

"We have considered the submission cf 

Mr. ~.K.Sharma and particularly the 

fact that the same oraer dated 9.5.95 

was c.:.nsidered by ':he Tribunal a!1d 

certain dire~tions were ~iven in OA 

oiJr dee L'3ion in theee :J?-\.s we hold that 

the applic3nt had in fact assumed ~he 

------------·-- -- -~------ ---~-- ··------ -- ~--,._=-- ---------
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charge ae eeni0r clerk on the basis of 

order dated 17.4.94. This has give~ him 

a certain right ~nd he sho~ld have been 

given an op~ortunity before he was 

so~ght to be reverted by the 

re~pondents by 0~der d9ted 9.5.95. The 

applicant was given regular promotion 

and it is not the c~se here that he had 

t0 be reverted t0 acc0~modate a senior 

or on acc•:>unt of the .abolition of the 

post. The fatlu~e to give notice to him 

has ~esulted in non-a~ecence to the 

principles of natural justice. In view 

of the above and f~llowing our decision 

in Ramchandra ••••• case Ne quash the 

o~der d9ted 9.5.95 reverting him to the 

level of junior clerk. Mr. Shevde 3ays 

th~t liberty may ~e given to the 

respondents to proceed further in the 

matte~. The respondents may take 

1~hatever action is permissible under 

law. 

6. In the light of the a~ove me~tioned 

judgment of ~hmedabad Bench of the 

C~ntral Administrative Tribunal, we are 

of the view t~at this appli:atio~ is 

hereby covered by the said judgment. 

Ac·:r)rdingly, we pass the ·:irder as 

under:-

The OA is allowed. The impugned 

order dated 9.5.19·~1::. (Ann.A/I) is 

quashed and set-aside with all 

~--- ----·------~·---
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consequential benefits to the 

appli:-ants. N0 c::ists." 

Thu~ from tha portion as qu0ted ab0ve, 

it is clear that the relief wae granted by this 

Tribunal only to appllcant N~s. 1 to 5 while 

relying upon the judgment 0f the Ahmedabad 3ench 

aa ~eprod~ced in para 5. The relief was g~~nted 

~olely on the ground that the applicants ha~e 

been reverted without giving noti~e whi~h h3s 

resulted in non-ad~erence cf principles of 

na~ural justice and ~he impugned order was 

quashed. It was further made clear in th~ order 

that the resp~na~nts may take what9ver action 

which is permissible under law. Thus, the 

Tribunal did n0t give any finding whether action 

of the reepondents in cancelling the sele~tion on 

account of procedural irregularity was not 

proper. ~s already stated above, the reliaf was 

granted to the applicant Nos. 1 to 5 and interim 

relief was also granted in their fav0ur solely on 

the ground that thay are working on the p~st of 

Senior Clerk, as euch they c0uld not have baen 

reverted without issuin~ show-cause notice and no 

relief wae granted to the prese~t applicant as he 

was never pro~ot9d to the post of Senior Clerk. 

It wae open for the applicant to file a separat9 

GA ther~by praylng for quashin~ th9 impugned 

order dated ·~.5.95 whereby the exa~ination in 

questi)n was cancelled and simultaneously praying 

that he be allowed to jGin the promoted post as 

he waE not allowed t~ join auch post on Account 

- ~--~~-~--~------~~-
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of lapse on the part of the resp~ndente as he w3s 

not relieved~ Sut the applicant has ~ot cho~en ~o 

avail the 3aid remedy by filing a separate JA~ 
~Life.,' 

'-nstead he preferred to sinl: a.1d...._, ___ -~with other 

applicants wh0 were 3lready occupying the higher 

post. Be that as it may, there was no direction 

frcim thie. Tribunal in C1A No • .=:oi:./9.5 that the 

present applicant te pro~0ted t0 the ~oet of 

Ssnior Clerk and he be given coneequential relief 

of Senior ~lee~. Thus the caee of the prasent 

applicant cannot be equated ~ith that of other 

appli·::ants in OA No. 20~·/9~. whereby they ;vere 

holding the higher post of Senior ClerJ: and they 

were allowed to conti~ue by virtue of the interim 

stay grantej by this Tribunal and also finally 

relief w~s granted when the matter was finally 

decided vide jujgment dated 13.02.2001 wherebJ 

the impugned orde~ aated 9.~.95 was quashed and 

set-aside with all consequential benefits to the 

appli~ants. Thus reading of the extractea p0rtion 

0f the j~dgment as repr~duced ab~ve, it can be 

safely concluded that the coneequential benefits 

reletes only to applicant Nos. 1 to 5 who were 

already holding the p~st of Senior Clerk and in 

whose favour the interim st.9y wae alsi:• 9ranted by 

the Ben~h. Be that as it may, since the 

resp0ndents them~elve~ have decided to grant 

notional pr0moti0n with suitable revision of pay 

scale to the a~pli~ant iteelf was more than 

sufficient to meet the requirement be it of 

either in law or equity. Thus acc~rding to us, 

farther claim ~f the applica~t for payment of 

~ 

---------- -~-.... ~------------ -------~-
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arrears ae well is far-fet·:::h·~d and .::annot have 

any basis in law. 

3. At thie stage, it may be relevant to 

mention here that coneequent up0n the issuance of 

notices, the respi:0ndente have filed reply. The 

resp0ndents have reiter3ted that the applicant is 

not entitled to arrearE 0f sal3ry 0n account of 

notional promotion. 

4. During the course of arguments, the 

learned .::r:.unsel f0r the 3pplicant has drawn our 

attention to the decision of the Apex Court 

rep0rted in 1998 (8) 3CC 769 and 1998 (8) 3CC 333 

to contend that eince he was n0t relieved by the 

authoritiee, as euch he ~ould not join the 

promoti0nal poet of 3enior ~lerk and, therefore, 

he is entitled fr:·r bad: wages. Ac 0::.:0rdi n9 to us, 

the ratio as laid down in the afor~said caees is 

not applicable in the facts of the instant case. 

As already stated above, in case the applicant 

was not permitted to occupy the promotional post 

of Senior Clerk, he should have eought direction 

from the Tribunal in earlier OA that he be 

permitted to .: .. ::cupy the pr 0:.m.::•ti 0: 0n.3l p.::.st, as he 

wae not relieved by the resp1:indents. Since it 

appears that this was not the case 0f the 

appl i·::ant in the earlier OA and in any case no 

such direction was iesued by the Tribunal qua the 

present applL:::.~int, this plea 0: 0 f the ar;pli.:::ant 

cannot be entertained in this OA, being barred by 

principles c,f .:::.:.nstru.::tive res-rc:judi 0:::atay ,,l..f 
~-M 

such plea 1'.nc1t taY.:en in earlier prc .. ::eedings or if 
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h.=i.ve been 
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was taken, the same shall be deemed to 

rejected .. M, 1-Fi relief was granted in 
-----~cy-~ 

favour of the present applicant. On the ·=·th er 

hand, acc0rding to us, the matter is covered by 

the de·::ision of the Apex Cc0urt in the case .Jf 

633 wherein it has been held that 0n the 

?rinciple of 'no work no pay', payment of arrears 

of salary as ordered by the High Court cannot be 

counten3nced for the reas0n that the promotee did 

not wort for the period in the promoted capacity. 

In coming tc0 such a 0-::on•:: l us i c.n the ~.pe~: c.:.urt 

followed the earlier decision in Faluru 

Raml:riEhnaih vs. Union .:.f India, 1·~1E:S1 Sr:'.C ( LDS) 

37:_, and alsc. Virendra Yum3r, G.M., U.Rlys Vs. 

Avinash Chandra Chadha, (L&S) 

Further, the Rajasthan High Court, Jodhpur Bench 

in D.B.Civil Writ Petiti.:,n tJ.:: .• -1::27/r):'. and 0: 0ther 

connected matterE repc0rted in '.::004 (1) AT.J 141, 

Union of India and vs. Central 

Ad~inistrative Tribunal and ors. while relying on 

the variouE decisions of the Ape~ C0urt in para 9 

has held that a pers•:.n wi 11 nc.t be entitled to 

any pay and allowan.::es durin9 the peri·:·d he 0:lid 

not perf.:.rmed the duty .-:0 f hi9her p•:ost although 

after due ccnsideration he w3s given proper place 

in the gradation list having been deemed to be 

promoted to thg higher p:ost w.e.f. the date his 

junior was promoted. N0 employee can be held to 

be entitled to claim any financial benefit 

retrosr;:.ectively. At the m0:•st he may be entitled 

t.:. re-fi:·:atic.n of the e.3l3ry ·=·n the basis ·:>f 
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notional .:eniority granted tc. him in different 

grades and he may also be entitled t0 pensionary 

benefits. 

5. According t•:. us, the matter is also 

squarely •:'•Jvered by the latest de•:::ision cf the 

Ape~·: c.:;urt ( 3 Lludges de•::ieion) as rep.:.rted in 

,· L ,._.::o) '· '-'·"-' 1041, A.£.3oumini vs. State Bank 

of Travancore and Anr.. In that case the Apex 

Court held that Supreme C'ourt 's .:.rd er granting 

relief of promotion is a gesture of gratis and 

not by way of right. Thu~ retrospective pr0m0tion 

pursuant to such order, the appellant therein was 

not entitled to arrears of salaries 0n the 

principle of no work no pay. It 

by the Apex Cc·urt that grant 

was further held 
111..lut.~f uv 

of ·· ·· · · ·-' · t - the 
-~:~~; u 

appellant keeping in view the delay merely due to 

pendency of proceedings bef.Jre it, was m.:.re in 

nature of gesture of gr:itis and n.:.t by way cf any 

right. Consequently, the notional pr0motion given 

to her by the Bank with suitable revision of her 

pay scale itself was more than sufficient to meet 

the requirements be it either in law or in 

equity. The Division Pen·:-h, pr.:0perly approa•::hed 

the question in the light of the relevant guiding 

principles and the same could not be said to be 

either :trbitrary, unreascnable or uns0und in law. 

As already stated at..:.ve, the ratic1 :is 13id down 

by the Apex Cc·urt is fully .3ppl i.::able in the 

instant: .::ase. Here, the Tr itunal in ear 1 ier OA 

has not protected the right of the appli~ant in 

the higher post of Senior Clerk where3s the 

persons who had already jc0 ined the pr 0: 0m0:oted pc.st 

-----------· --·- . 
---------- .. _. _____ ---- --------
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were allowed to continue to work and their right 

were protected by the Tribunal in earlier OA and 

as such the applicant cannot be said to have any 

legal right to continue against the post of 

Senior Clerk and on the principle of no work no 

pay, he is not entitled to the arrears on account 

of back salaries. According to us, the notional 

promotion given to the applicant with suitable 

revision of pay scale itself is more than 

sufficient to meet the requirement as per the law 

laid down by the Apex Court in A.K.Soumini's case 

(supra). 

6. Accordingly, the iJA is dismissed with 

no order as to costs. 

/ .-_, 

(M.L.CHAUHAN) 

Member (J) 

- ~ -~--- -- ~---- .. -- ----- - ----~- ~ 


