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-IN THE CENTFAL ADMIMNISTRATIVE TRIBUMATL,

JAIPUR BENCH, JAIPUR.

Tate of Aeciszieon: &% March, 2004

Jitendra Tumar g,/o Shri Radheshyam Ji, aged abcut
earz r/c 322/27, Hajari Bagh, 3jmer,
presently working con the post cof Senicr Zlerk,
under W.5. Division Office, Ajmer.
.. Applicant
Versus

1. Unicn of India through General Manager,

Western Failway, Thurchgate, Mumbai.
2. The Divizicnal Railway Manager, Western
Railway, Ajmer Divisicn, District
Aqmer.

.. Respondents

Mr. P.P.Mathur - counsel for the applicant

i

Mr.R.G.Gupta, counsel for the respondent

CORAM:
HOI'BLE MF. M.L.CHAIHA!, MEMEEF (JUDICIAL)

AT/ BLE MF. A.U.BHANDAFI, MEMESF (ADMINIZTRATIVE)

PEF HON'BLE ME. M.L.CHAUHANM,.

The applicant is aggrieved of the ovrdar
dated 11.4.2002 (Ann.Al) wheareiy the agplicant
has keen ncticnally promsted to the ﬁost of
Senicr Clerk in the old scale w.e.f. 17.4.1295
and in the vevised scalz w.e.f. 1.1.1996 and ths
lenefit of pay and allzswanca2s on the post of
Zznicor Clerk was given from the Jdate when the
applicant started performing dutiszs on tha =said
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poet. The apprlicant has filed this 02 thereby

prayingy for the fcllowing reliefs:-

ui‘)

ii)

That th2 order dated 11.4.2002 by which
the applicant has Lkeen denied the
benefit <of actual pay and allcwance may
be quashed and set aside.

That the respondents may be directed to
make payment of actual pay and
allowancze of the post nf Senior Clerk
from the date the other similarly
rlaced perscns weve granted the said
Lenefit and interest at the rate ~f 15%

per annum may be allaowed to be paid

arrear accruing thereto.

-

2.
applicant

Failways.

Any cther appropriate order or
direction which the Hon'ble Tribunal
thinks just and proper in the facts and
circumstances of the case 2ven the same
has not been specifically prayed for
tut which is necessary to esnsure ends
of Jjustice may kindly b2 passed in
favour of the apnlicant. |

Cost of the Original Applicaticon
he awarded in faveur of the humble

applicant.”

Facts ¢f the case are that the
was initially apprinted as Clerk in the

The2 raspcndents conducted suitability

test for the post of Senicor Clerk vide

notification datad 27.7.1924, The aprlicant
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alongwith other persons qualified the ecame and
they were promotad to th2 rost of Zenior Clerk
vide order dated 17.4.13%25. Most of the persons
joined :the =aid post, but the applicant could not
join the promoted post as he was not relieved.
The ra2spondants akbruptly cancelled the =aid
examinaticon without assigning any reason vide
order dated 9.5.1955. The percsons agqgrieved by
the said crder filed OA lc. 208/1595 in thié
Tribunal which was finally dispcsed cof vide order
dated 13.2.2001. Zeopy «f this arder has bean
placed on record as Aan.27. From pernsal of this
order/judgyment, it is clear that there were 7
applicants in all and name of the present
appliéant appears at Sl.Meo.7. This Tribunal vide

ocrder dated 16.5.1295 (Ann.R2) while admitting

~the case granted the interim o-der in favour of

ressondent los. 1 tz 5. The =aid order is placed

wb V“) c‘: d"ﬂz‘
at Ann.RZ, which will have P.;ggﬂ’n this ~ase and

thus reads:-
"Heard. Admit. Iscsue noticss to the
respondents fer filing their reply
returnable on 30.5.%5, lotizes may be
given dasti to the applicants' rcounsel
for service upoan the respondents.

The learned counsel for the
applicants statee that the applicants
at serial lNecs. 1 to 5 are already
occupying the higher post. The
applicants at serial nes. 6 and 7 are,
however, nzt cccupying the hiqgher post

at present. In the circums:ances as an

@
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interim measure, we direct that the
applicants nas. 1 £ 5 shall not be

y2verted to the lower post till the

next date. Accordingly, the operation

nf the crder Annexn-2 A-1 dated 9.5.95

is stavyed, in =o far as aprlicants nos.

1l tn &% are zconcerned t£ill the next

date."

Thus from the porticn as Jucted above,

it is clear that no interim relief was granted to

the present applicant, who was applicant !o.7 in

that OA. The said OA was finally dizposed of vide

order dated 13.2.2001., At thizs stage it will be

relavant to reprcduce para & and ¢ of the 3aid

judgment, whirch wil?bh;%e b2aring in this cass:-

"5. The imgujned order Jdated 5.5.95

(Ann.A/1) had come up for scrutiny

Fefore Ahmnedabad Bench of the Central

Administrative Tribunal in DOAs 420,

OB Mo 522795, vide arder dated
16.32,.2000, Ahemdabad Fench of the
Central Administrative Tribunal
observed as under:-

"We have considered the aubmission

Mr. F.V..Sharma and particularly the

fact that the =ame order dated S.5.9

was considered by the Tribbunal and

certain directions were given in 0A
Mo 420,98, 421 95 and 222795, Fnllo
oir decision in these DAs we hold t

the applicant had in fact assumed =

of

95

wing
hat

he

.

2




e

-4

charge af cenicr clerk con the basis of
order dated 17.4.24. This has givea him
a certain right and he should have keen
given an opportunity before he was
souaght te be reverted by the
respondents by ntder dated S$.5.95. The
applicant was giveh regular premation
and it is not.the case here that he had
tn bhe reverted tn accommodate a senior
or on acconnt of the abolition of the
post. The failure to gJgive notice to him
has resulted in non-ahercence to the
principles of natural justice. In view
of the above and following cur decision
in Ramchandra..... case we quash the
order dazed 9.5.95 reverting him to the
level of junior clerk. Mr. Zhevde says
that liberty may be given to the
respondents to procead further in the
matter. The ra2spondants may take

whatever action is permissible under

law.
6. In the light of the a%sve meantioned
judgment of Ahmedakad Eench of the
Central Administrative Tribunal, we are
of tha view that this aprli-cation is
hereby covered by the said judgment.
Aczordingly, we pass the order as
under: -

The 0OA is allow=2d. The impugned

ordsr Jdated 9.5.1%25 (Ann.A,/1) is

quashed and set-aside with all

g, -
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consequential benefits to the

applitants. No casts."

Thus frem th2 portiosn as Juected above,
it is clear that the relief waes granted by this
Trikunal only 2o appllicant Mos. 1 te & while
relying upen the judgment ~f the Ahmedakad Zench
az reprcodaced in bara £. The relief was grqnted
20lely on the grcund that the applicanﬁs have
been reverted without giving notice whi-zh has
resulted in non-adherence c¢f principles of
natural justice and -he impugned ocrder was
Jquashed. It was further made ~lear in the order

that the respzndants may take what2ver action

which is permissible under law. Thus, the
Tribunal did not give any finding whether action
of the reepondents in cancelling the sz2lecztiecn on
account of proca2dural irregularity was ant
proper. Ag already stated abcve, the relizf was
grantad to the apprlicant MNes. 1 to £ and interim
relief was also granted in their favour zclely on
the ground that they are working on the post of
Zeaior Tlerl, as such they cculd not have hzen
reverted withcut issuing shcow-cause notice and no
relief was granted to the preseat applicant az he
wag never prometed te the peost of Senior Clerk.
It was open for the applicant to file a separate
CA therzsby praying for quashing the impugned
crder dated 2.5.925 whereky the ewamination in
questi>n wae cancelled and simultaneously praying
that he be allowed to join the promcted post as

he was not allow2d £tz join such peost on account

g,
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nf lange nn th2 part of the resp-ndents az he was
not relieved, But the applicant has not chosen to
avail the 33id remedy hy filing a separate JA»
. &ﬁ‘*e-K/
3nstead he preferra=d to sink and™¢ , with other
applicants who were already occurying the higher
post. Be that as it may, there was no direction

from thig Tribunal in A Ma. 206/95 that the

t cof

iy

present applicant ke premoted to the »no
Se2nicr Clerk and he be given conecsequential relief
of Seninr Zlerk. Thus the case of the prasent
applicant cannnt be eguated with that cf other
applicants in 04 Weo., 20F /95 whereby they were
holding the higher post of Senior Clerk and they
were allowed to continae by virtus of the interim
stay qgranted by thié Tribunal and also finally
relief was granted when the matter was finally
decided vide Jjuigment dated 13.02.2001 whereby
the impugned arder Jated 5.E5.95 was quacshed and
set-aside with all ccnsequential kenefits :o the
applizants. Thus reading =f the extracted porticn
o»f the 7Jjadgment as reproduced akzve, it can be
safely concluded that the ~oncequential benefits
reletes onlv to applicant Mes. 1 to & who were
alreadv hnlding the pzst of Zenicr Clerk and in
whose favour the interim stay was alsc granted by
the Bench. Be that as it may, since the
respondente themselves have decided te grant

notional

>
"J

romotion with suitakle revision of pay
scale to the arplizant itself was more than
snfficient to meet the reguirement be it of
either in law or eguity. Thus according to us,

further «~laim »f the applicant for payment of
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arreare as well is far-fetched and cannot have

any basis in law.

3. At thies stage, it may be relevant to
mentiosn here that consequent upsn the issuance of
notirces, the respondents have £filed reply. The
respondents have reiterated that the applicant is

not entitled to arrears of galary on account of

notional promoction.

4, During the courze of arguments, the

learned =cunsel for the applicant has Adrawn our

T

he 4

Z)

attention to

D

cigion <f the Apex Court

1

-
DO

(XN
(w3}

reported in 1992 22 76 and 1998 (&) 32C B

i

to contend that gince he was not relieved by the
authorities, as such he =2euld net  join the
promcticnal pest of Zenicr Zlerk and, thereifore,
he is entitled.for back wages. According ko us,
the ratino as laid dnwn in the afareszaid cases is
not applicakle in the facts <f the instant case.
As already cstated akbove, 1in casze the applicant
was not permitted to cocupy the promoticonal post
nf Seninr Clerlk, he shculd have sncught direction
from the Tribunal in earlier O©OA that he be
permitted to ococcupy the promotional post, as he
was not relieved Ly the respondents. 3ince it
appearse that this was not the case of the
applicant in the earlier 7“2 and in any case no
such direction was issued by the Tribunal cua the
present aprlicant, this plea of the arplicant
cann>t ke entertained in this DA, keing karred by
principles of constructive res-rejudicatgy ‘if

o
.not taken in earlier proceedings or if

R

such plea
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such plea was taken, the =ame shall be deemed to
have heen rejacted imﬁ%ho relief was gfanted in
favour of the present applicant. On the other
hand, accerding to us, the matkter is covered %
the decision of the Apex Cecurt in the case of

State of Haryana vs. O.F.Gupta, 1995 222 (Ls3)

633 wherein it has Lkeen held that on the
orincivle of 'no work ne pay', payment of arrears
of salary as ordered by the High Court cannat he
countenanced for fthe reassn that the promeotee Aid
not work for the pericd in the promcted capacity.

In coming to such a <conclusicon the 2pex Court

followed the earlier decision in Paluru

Ramkrishnaih ve. Union of India, 128% 322 (L&3)

-,

37% and alsc Virendra Fumar, G.M., MN.Rlys Vs.
Avinash Chandra Chadha, 1291 32C (L&S) €2,
Further, the Rajasthan High Ccurt, Jodhpur Bench
in D.B.2ivil Writ Petition 1Io.4227,/02 and nother
connected matters repcrted in 2004 (1) ATI 141,
. vs. Central

Unicon of India and T

n

.

Administrative Trikunal and ors. whilé relying on
the varicues decisicne of the Apex Court in para 9
has held thét a person will not be entitled to
any pay and alleowances during the perisd he JdiAd
not performed the duty «f higher post although
after due coneideration he was given rroper place
in the gradation list having Been deemed Lo he
promoted te the higher post w.e.f. the date his

juniocr was promoted. NHo emplayee can be held to

D

be entitled to <«claim any financial benefit
retrospecfively. At the most he may he entitled

tz re-fixaticn of the salary on the basis of
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notinnal seniority granted te¢ him in different
grades and he may also ke entitled to pensicnary
benefits.

5. Aczording to us, the matter is also
squarely o<overed by the latest decisicn cf the
Apex Court (3 Judges decisgion) as reported in

2003 82 (L&2) 1041, AF.Scumini vs. State Bank

of Travancore and Anr.. In that case the Apex

Court held that Supreme Conrt's order granting
relief of promction is a gesture of gratis and
not by way nof right. Thus retrcspective promotion
pursuant to such crder, the appellant therein was
not entitled to arrears of esalaries on the
principle of no work no pay. It was further held
- nhelodfu
by the Apex Cenrt thakt grant of ;ﬁfﬁ} to the
appellant keeping in view the delay merely due to
pendency of proceedings hkefore it, was maore in
nature of qgesture of gratis and not by way <f any
right. Consequently, the notional preomotion given
tn her by the Bank with suitable reviesion of her
pay scale itself was more than sufficient Lo meet
the reqguirements ke it either in law or in
equity. The Divizion Pench, praoperly arnproached
the question in the light of the relevant guiding
principles and the same cculd not be said te ke
either arhitrary, unreascnable or uns-und in law.
23 already stated above, the ratio as laid down
by the 3pex Cecurt is £fully applicable in the
instant ~ase. Here, the Trikunal in earlier A
has not protected the right of the applicant in
the higher post of Genicr <lerk whereas the

persons who had already joined the promoted post

D

£
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were allowed to continue to work and their right
were protected by the Tribunal in earlier OA and
as such the applicant cannot be said to have any
legal right to continue against the post of
Senior Clerk and on the principle of no work no
pay, he is not entitled fo the arrears on account
of barck salaries. According to us, the notional
promeotion given to the applicant with suitable
revision of pay scale itself is more than
sufficient to meet the_requirement as per the law
laid down by the Apex Court in A.K.3oumini's case

(supra).

6. Accordingly, the OA 1is dismissed with

no onrder as to costs.

M&mber (A) Member (J)

r

. \J )
(M.L.CHAUHAN)
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