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CENTRAL ADMINISTRATIVE TRIBUNAL

IN THE
JAIPUR BENCH, JAIPUR
OlA. No. 59/2002 30
TIA. No.

DATE OF DEC ISICN ‘

Netra Singh 7 Petitioner

Hement |(Gupta Advocate for the Petitioner (s)

Versus
Union of India & Others Respondent
‘ .
Advocate for the Respondent (s) -

7. P. £harma

CORAM ¢

" The Hon’ble Mr. Justjice G. L. Gupta, Vice Chairmen.

P. Nagrath, Administrative Member.

The Hon'ble Mr. 2.
A

1. Whether Reporters of local papsts may be allowed to see the Judgement ?
9. To be referred to the Reporter of not ?

3, Whether their Dordships wish to see the fair copy of the Judgement ?

4. Whether it needs to be circulated to other Benches of the Tribunal ?

|
@/&’-VY\B
. (G. L. GUPTA)

(A. P. NAGRATH) ,
MEMBER (R) VICE CHATRMAN
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[N THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH , JAIPUR.

Date of Decigion ;LQ’HlPL6°L’7

O.R. Ne. 59/2002.

Ne
Ex
Ra

Mr
Mr

tra Singh, S/o Shri Piroj Singh, aged about 40 years, Head Train
ariner, Western Railway, Kota Division, Resident of 454 B,
ilway Colony, Kota Junction.

... APPLICANT.

ver

m

u s

Union of 1India through General Manager, Western Railway,
Churchgate, Mumbai.

The Diviesional Railway Manager (Establishment), Western Railway,
Kota.

Senior Divisional Mechanical Engineer (Establishment), Western
Railway, O/c Divisional Railway Manager, Kota.

..+ RESPONDENTS.

., Hement Gupta, counsel for the applicant.
T. P. Sharma ccunsel for the respondents.

CORAM

H01'ble Mr. Justice G. L. Gupta, Vice Chairman.
Hon'ble Mr. A. P. Nagrath, Administrative Member.

re

:ORDER:
(per Hon'ble Mr. A. P. Nagrath)

A Cadre Restructuring Scheme was introduced by the

spondents vide Railway Board's latter dated 27.01.1993. This was

to become effective from 01.03.1993. As a result of this

re

Ex

Th

of

sl
m

structuring, 8 vacancies had arisen in the cadre of Chief Train
aminers (C.T.X.R., for short) in the pay scale of Rs. 2000-3200.
is is a selection post to be filled by promotion from the cadre
Head Trained Fxaminers (H.T.X.R., for short) in the pay scale of

. 1600-2660.

At the relevant point of time, the applicant was holding the

post of HTXR and was in the zone of eligibility for promotion to

e post of CTXR. It had been decided by the respondents to medify
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eelection procedure to fill up the vacancies arising out of

this restructuring scheme and the basis of selection was only the

record of service. Against these '8 vacancies 8 persons were

sel

na

cted by the order dated 12.11.1993 (Annexure A-3). Applicant's

does not appear in this list. He claims that he submitted a

detailed representation against this order on 31.07.1999 and

further on 02.02.2001. His representation came to be decided by

order dated 05.11.20b1 (Annexure A-1). He has brought this order

under challenge in this OA by meking a prayer that this order dated

05.

be

11.2001 (Annexure A-1). and order dated 12.11.1993 (Annexure A-3)

[ouashed and set aside and that respondents be directed to

promote him w.e.f. 01.03.1993.

ave

rej

act
the

amo

Heard, the learned counsel for the parties and perused the
rments made in the OA, reply filed by the respondents and

ninder filed theretc by the applicant.

At the outset, we would like to observe that the cause of
ion arose to the applicant only on 12.11.1993 when the result of
selection was declared and the applicant did not find his name

ngst the successful candidates. By his own admission, he

subritted hie first representation on 31.07.1999 followed by

rep

app

con

lin

ther reminders. It is a well established 1law that the
resentations made so belatedly do not keep the cause of action
ve. Clearly, this OR is hopelessly barred by limitation. The
licant has not even chosen to file any application for
donation of delay as he presumably reckons thé date of
itation from 05.11.2001 (Annexure A-1) when he has received the
ly from Senior DME, Kota, redjecting his representation. This

umption on his part is without basis and unacceptable. On this
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ground alone, this OA deserves to be rejected.

5.

Co

ye

On merits, the admitted facts are that the adverse
nfidential Report had been communicated to the applicant for the

ar 1991-1992. The applicant has alleged that the scame was

communicated rather belatedly vide letter dated 05.08.1993 i.e.

af

ter a period of 17 months. Be that as it may, the fact remains

that the applicant had earned an adverse CR and the same wes

required tc be considered while adjudging the suitability of the

HiXRfor their promotions. The mode of selection was primarily the

seyvice records. If the service records was adverse, no fault can

be |found with the action of the respondents in not considering the

applicant as suitable for promotion.

6. It ie also admitted that the applicant was undergoing a

pur

1ishment for withholding of increment for a period of three years

from 01.02.1992 to 31.01.1995. Leared counsel for the applicant

Shri Hemant Gupta raised a plea that as soon as the period of

penalty was over, the applicant was required to be given his

promotion as CTXR w.e.f. 01.03.1993. In support of his contention,

he placed reliance on the judgement of this Bench of the Tribunal

in OA No. 212/1994 decided on 10.08.2001, Govind Narain Gupta vs.

UCI & Ors. 1In that case following the principles laid down by the

Principal Bench in OA No. 1699/1987 decided on 28.01.1992 1993 (2)

SER 108 CAT, PR, it was held that the applicant was entitled to

promotion and increments on the expiry of punishment, from the

d?tes they had become due. Shri Hemant Gupta emphasizedthat since

tk

th

a

e facts of this case are similar to those two cases decided by
1e CAT,PB .and followed by the Bench at Jaipur, the present

opliant is also entitled to similar relief. Conseguently, he




urged that the applicant deserves to be promoted to the post of

CIXR w.e.f. 01.03.1993. Learned counsel fairly conceeded that the

app]

licant had participated in a selection held in the year 1994 and

later but did not qualify. However, in the latest selection held

in

the year 2002, he has been declared successful. He strongly

pleaded that the promotion wes required to be given effect from

01.

the

his

app

pen

def

D3.1993. Interestingly, the learned counsel did not touch upon
aspect of adverse CR from the year 1991-92 and solely confined
arguments to the aspect of not granting promcotion to the
licant w.e.f. the original date after the currency of the

alty was over.

Learned counsel for the respondents, Shri T. P. Sharma,

ended the action of the respondents by stating that when the

applicant alongwith other eligible candidates was considered for

pro

fou

tim

pun

yea

motion at the time of restructuring, his service record was
nd to be unsatisfactory. Thus he was rightfully ignored at that
e. The applicant as stated had also been undergoing a minor
ishrent of withholding of increments ‘for a period of three

rs. Mr. T. P. Sharma contended that all this dis—entitledthe

-applicant from promotion w.e.f. 01.03.1993. He became eligible to

be

considered onlv after the period of penalty was over. There can

be [no ground “F@f‘giving any retrospective effect to his promotion.

According to hir the rules also do not permit ante-dating the

prorotion in respect of such employees who were not promoted at the

rel

evant time as they were undergoing some penalty.

We have given our anxious consideration to the facts of the

case and arguments of the learned counsel for the parties. It is

not:

the case of the applicant that when Restructuring Scheme was to
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be implemented, his record of service was without blemish. He

hims

elf as admitted that adverse remarks were communicated to him

in the Confidential Report for the year 1991-92. The fact that

thes

cong

this

COmmn

Serv

unsa

suit

be U

his

some

the

e were communicated belatedly is not a ground relevant to be
idered at thie distant point of time. He could have challenged
aspect within a reasonable time after the remarks were
unicated to him. The very mode cf selection was the record of
ice and once the . record of service is considered
Eisfactory, there is no ground made out for being considered
able for promotion. The action of the respondents deserves té
pheld. Once a person has not been considered fit at the time
promotion was due, he can expect to be considered only after
vacancies become available in the next selection. Admittedly,

applicant has availed some cpportunities but failed to qualify

except in the selection held in the year 2002.

The ground pressed by the learned counsel for the applicant

that after the period of penalty was over, the applicant

deserved to be promoted retrospectively. Apart from the legal

prov

pres

for
the

all

10.

lear

ision being against the applicant, as we shall discuss
ently, the fact that he was not considéred fit for promotion
f. 01.03.1993 because of adverse record of service, his claim
that promotion w.e.f. 01.03.1993 extinguished. Hé cannot claim
same right after the period of penalty was over. This,if at

can only give greater reason to deny him the promotion.

We have carefully peruse the judgements relied upon by the

ned counsel for the applicant. We find that in OA no. 212/94,

Jaipur Bench of this Tribunal,has basically followed the principle

laid

down by the Principsl Bench in Prem Singh Verms's case
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(Supra). While going through this judgement in the case of Prem

Singh, we find that the Tribunal has held the view that alongwith

withholding of increments if the promotion is also withheld it

would tentamount to imposition of double penalty and would result

int

to

exp]

o double jeopardy. It was held that there would be un-tenable
deprive the applicant promotion after currency of penalty

red and that the applicant would also be entitled to notional

fixation of pay in the higher grade w.e.f. the date of such

profrotions. It appears apparent that the law laid down by Hon'ble

the
(3)

PB

Supreme Court in the case of UOI vs. K. V. Janaki Raman JT 1991
SC 527 was not brought to the notice of learned members of the

and even before the Jaipur Bench of this Tribunal. In that

case, the Hon'ble Apex Court while disposing of a batch of

app

whe
pro
str
any,
pro
upo
be
dat
for
Tri
def]

ad

lications had, alongwith much other issues, ¥ also considered
ther an employee undergoing any penalty has a right to be
roted retrospectively from the original date. The Tribunal had
nck down the provisions in the rules where it is stated that if
penalty is inposed on the officer as a result of disciplinary
ceedings the findings in the sealed cover shall not be acted
n. The Tribunal had directed that the person concerned should
considered for promotion in a review DPC as from the original
e, in the light of the results 6f the sealed cover and his claim
promotion cannot be deferred for the subsecuent DPC's. The
punal had given these directions on the ground that such
erment of the claim of promotion for subsecuent DPC's amount to
ouble penalty. According to the Tribunal :-

" it nct only vidlates Articles 14 and 16 of the Constitution capered with
other employees who are not at the verge of promotion when
the disciplinary proceedings are initiated against them but

also offends the rule against double jeopardy contained in
Article 20(2) of the Constitution".




under :-

"29.

While considering this aspect, the Apex Court has held as

According to us, the Tribunal has erred in holding
that when an officer is found quilty in the
discharge of his duties, an imposition of penelty is
all that is necessary to improve his conduct and to
enforce discipline and ensure purity in the
administration. In the first instance, the penalty
short of Jdismissal will vary from reduction in rank
to censure. We are sure that the Tribunal has not
intended that the promotion should be given to the
officer from the original date even when the penalty
imparted is of reduction in rank. On principle, for

" the same reasong, the officer cannot be rewarded by

promotion as a matter of couree even 1f the penalty
1& otheér than that of the reduction -in rank. An
employee has no right to promotion. He has only a
right to be considered for promotion. The promotion
to a post and rore so, to a selection post, depends
upon several circumstances. To qualify for
promotion, the least that is expected of an employee
1§ To . have 'an unblemished reccrd. That is the
minimum expected to ensure a clean and efficient
administration and to protect the public interests.
An emplcyee. found -gquilty of. a- misconduct -cannot be
placed on par. with the other emplcyees and his case
Ras to be treated ditferently. There is, therefore,
no discrimnation when 1n the matter of promotion,
he is treated differently. The least that is
expected of any administration is that it does not
reward an employee with promotion retrospectively
from a date when for his conduct before that date he
is penalised in presentii. When an employee is held
guilty and penalised and is, therefcre, not promoted
at least .till-the. date on which he is penalised, he
cannot be. said to have been subjected to a further
penalty on.- that account. A denial of promotion in
sucn circumstances 1€ not a penalty but a necessary
consecquence of his conduct. In fact, while
considering an employee for promotion his whole

"record has to be taken into consideration and if a

promotion committee takes the penalties imposed upon
the employee into consideration and denies him the
promotion, such denial is not illegal and
unjustified. If, further, the promoting authority

can take into consideration the penalty or penalties
awarded toO an employee in the past while considering
hispromotion and deny him promotion on that ground,
1T will" beé 1irrational to- hold that - it cannot take
the penalty 1nto consideration when it -is imposed -at
§ later _dJate . because. oOf .the - pendency of the




proceedings, although it is for conduct prior to the

date the avuthority ccnsiders the promotion. For

These reasons, we are of the view that the Tribunal

is not right in striking down the said portion of

the =second sub-paragraph after clause (iii) of

paragraph 3 of the said Memorandum. We, therefore,

set aside the said findings of the Tribunal.{emphasis
supplied).

11. The law laid down by Hon'ble the Supreme Court is thus

clear that the denial of promotion to an employee during the
curFency of punishment dces not amount to double jeopardy and that
there is no right in favour bf the employee to be promoted from the
original date. The law laid down by the Apex Court is obviously a
bindig judicial precedent and we are bound to follow the legal
principles so established notwithstanding the view taken by the
Principal Bench and the Jaipur Bencﬁ of this Tribunal in the two
cases referred tco Supra. We also consider it pertinent to ment ion
here that even the rules relating to promotion of Réilway Servants
dated 21.09.1995, 21.01.1993 and 27.07.1995 specifically provide
that if a person becomes due for promotion, he should be promoted
cnly after the e%piry of the penalty. The penalties listed for
this purpose include the penalty of withholding of increment.

These rules have not been challenged by the applicant.

128 In the light of the Jdiscussions aforesaid, this OA is

.

dismissed as hopelessly barred by limitation as alsc being totally

devoid of merits. Thefe shall be no order as to costs.

( A. P. NAGRATH ) ( Go L. GUPTA )
MEMBER (A) VICE CHAIRMAN




