I THE CEITRAL ADMINISTRATIVE TRIERUNAL, JAIFPUR EEIICH
JATPUR
Date of decisicn: |2-12-03
O No.,51/2002
Prakbhu Dayal Gupta &/c Shri Harain Supta r,/c village
Rahaoria, Tehsil - Jamwaramgarh via CFEF Lalwas Jaipur
prezently EDEPM (remaved from service).
.. Applicant
VERSUS
1. Tnion of India through the Cecretary Eo the Sovt.
of India, Department of Pasts, Dak Bhawan, Sansad

Marg, New Delhi.

2. Thief Postmaster General, Rajasthan Circle,
Jaipur-7.

2. Senior Supdt. of Fost Dffices, Jaipur City Dn.
Jaipur.

a, Shri Viehnu Zharma, ELEFM, Rahori (ZRFF Campus
Lalwas).

.. Respondents
Mr. P.MN.Jatti- =ounsel for the applicant.

Mr.1l.C.Goyal - ~onunsel for the respondents

CORAM:

Hon'kle Mr. M.L.Chauhan, Member (Judicial)
Ben'hle Mr. B.F..Phandari, Memker (Administrative)
ORDER

Per Hon'kle Mr. M.L.Chauhan.

The aprplicant while warking as Extra Departmental
Branch Feast Master (EDEFM), Rahori was served with a
charge mem:c vide order dated Z0.10.92 (Ann.?); The charges
against the applicant were that he left the post cffice on
17.11.77 (afternoon) unauthcrisedly and he neither

informed the competent authcority nor put up any
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application in this regard. Further charge against the
applicant was that the Assistant Superintendent of Past
nffices (ASFD), Jaipur City Bastern 2ulk Division visited
Rahori Pranch Fost Office cn 21.11.9%7 and fcund that the
applicant was absent from duty frem 17.11.27 afternoon.

wond e, -

Further the ASFO verified the cash . . "' x of the

Branch Fost Office and found a sum of Rs. 333.320 in
lhalance while the balance <«f the cash scould have been Rs.
2357/~ as per the Branch 0Office daily account. In this way
a shortage of Rs. 1973.70 was fcound, which the applicant
has alleged tc have been misappropriated and thereby
vinslated Rule 17 of the Extra Departmental Agent (Tonduct
and Servi-ce) Rules, 1964, The aprlicant further credited
the caid misappropriated Govt. money with penal interest
on 12.2.28 under head TUCR at Station Rcad Fost 0ffice,
Jaipur. Thus he acted in such a manner that he
misused/misappropriated the Govt. mconey for a period from
21.11.97 te 11.2.9%%, The third charge which was framed
against the applicant was that while wcrling as EDRPM on
15.11.27 he received a money order No. 202 dated 10.11.%7
for Rs. 2000/- payabkle te Zmt. Famla De&i w'c Shri Mcol
Singh Rajput resident «f Raniawas (Rahori) which he did
nct paid to the payee and misappropriated the amcunt and
by doing so the applicant viclated praovisicns under Fule
105 of the Pules fovr Branch Offices and als:c he failed to
maintain ccntents of Pule 17 of the EDPA (Conduct and
Service) Fules, 1954. Fourth ~harge against the aprlicant
was that the applicant while working as EDBPM, Fahcori for
the pericd from May,®7 to Hovemker, 27 d4id not complete
the entries in the Pranch QOffice Account for the pericd
frem 27.5.97 te 26.11.97. Hence, he violated Fule 124 of

the Fules of Franch Offices and failed te< maintain

¥,



absclute devoticn to duty regquired under Rule 17 of the

EDA (Conduct and Service) Rules, 1964,

1.1 Cn the hasis of the above charges, the applicant
was cserved with a chargesheet under Rule. & of the EDA
(Zonduct and Zervice) Rules, 1954, After holding oral
enquiry in which the applicant was helAd guilty, the
Disciplinary Authority awarded the panelty of remcval from
service vide memo dated I9,%,.2000 (Ann.R1l). The applicant
further preferred an appeal against the ordér of remcval
from service to the Appellate Ruthority which was finally
dispcsed of vide corder dated 19.7.2001 (Enn.A/1A). Since
the applicant did nct challenge this order in the Qriginal
Application, suksequently he pravyed for amendment of the
CA which was granted and by way ~f amended application,
the applicant has alsc challenged this order which has
been annexed with the amended T2 as 2Ann.A/lA. Feeling
aggrieved of the aforesaid order, the applicant has filed
the present OA thereby praying for quacshing and setting
asidé the impugned crder dated 229.9,2000 (Rnn.Al) and
1%.7.2001 (Ann.A,’12) with further directicns that the
respondents may be divected tco take the applicant on duty
w.e.f. 27.11.97.

1.2 The main grounds of challenge taken by the
applicant in thie OA are that the charge against the
applicant has not been proved. In fact there is only one
charge of non-delivery of money order of Ré. 2000/-, Even
for this charge the applicant has submitted explanation to
the effect that the R3FD seiced the record including meoney
order coupon which was never returned to the applicant. In
the absence of money order ccupnon, the sum of Ps. 2000/-
could not ke paid to the pavee concérned. The said sum was

subsequently re-depccsited with the Post Office alongwith
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penal interest. The applicant has alsc alleged that he was
not paid put-cff allcwance as such he ceuld not engage
defence ccunsel which hasz materially vitiated the enguiry
proceedings. As such the enquiry proceedings alcngwith the
impugned order passed by the Disciplinary Autherity and
the Appellate Authority deserve to ke Juashed. He has also
rleaded that the cuantum ~f punishment is very heavy. The
applicant has four daughters with lame daughter under
treatment. He has also pleaded that the applicant has put

in akbout 17 years of service.

2. Noticee of this application were giveﬁ tec the
respondents, who have filed their reply. In the reply, it
has heen stated that all the charges levelled against the
applicant stand proved and the 23F0, Jaipur City Division,
the Disciplinary 2uthority has made no error in remcving
the applicant from service. The reason for non-payment of
the money order under reference for Rs. Z000,/- putfeorth by
the applicant that the ASPO carried the mcney order’ﬁith
him and, therefore, he coculd not paid the amcunt and the
mcney was deposited by the applicant in the post office
with interest on 12.5.98, are nct ccnvincing. The
sufficient evidence availabkle on record prove that the
reascn behind non-payment of the money order was shertage
of cash which was found with the substitute EDBFM engaged
by the applicant unauthcrisedly upte 26.,11.,97, Further the
applicant neither get arrangements approved from the
competent autherity neor sumitted the charge report on
making over the charge tc the substitute in guesticn. It
was illegal to.keep the Govt. meoney and misapprﬁpriating
the same w.e.f. 21.11.97 teo 12.2.98,., The crediting ~f the

amsunt dces not aksclie the aprplicant frem the cffence of
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keeping Govt. cash short in account.

3. The applicant has filed rejcinder therby

reiterating the allegatiocns levelled in the OA.

4, We have heard. the learned ~ocunsel for the parties

-and gone through the material placed on reccord.

4.1 The learned counsel for the applicant submits
that the main charge against the applicant is shortage cf
Rs. 1%72.70 when the inspecticn wae carried out by the
AZSFD, Jaipur City and nen-payment of Rs. Z000,- to Emt.
Famla Devi. Accarding tc the learned counsel fcr the
applicant, it is admitted case betweennthe parties that
the sum of Rs. 2000/~ was received Ly the applicant anly
nn 17.11.97 and according to Rules for Branch Offices more
particnlarly rule 114 and 115 relating to mone§ nrder and
postal order as contained under Thapter &, payment of
money order zcould have heen made within a pericd of 7 days
and it is cnly after of the peried cf 7 days, the amcunt
waz required to be redepcsited in the Fosk CGffice, in case
the said amount <could not ke paid to the payee <f the
money order. Since the pericd of 7 days has not expired
and the mcney corder coupon was seiced by the ASFD on

21.11.97, as such the payment ccould not be made to the

fi8 .maiqawusranvPﬁg
concerned payee @ivwant of better particularsf@Thus, the ;
AR

learned zcunsel for the applicant argned that the
applicant has not committed any offence and in any case
even if it is found that the applicant has not immediately
re-deposited the amount and the charge stands technically
proved in that eventuality alsc the penalty <f remcval
from service conld not have been passed by the

Disciplinary Authority, which was subsequently confirmed
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by the Appellate Authcrity. Regarding «ther charges that
the applicant remained aksent w.e.f. 17.11.3%7 to 21.11.97,
the contenticn of the learned ccunsel for the applicant is
that the said absence has nct been proved. In fact the
applicant has produced Jdefence witnesses to the effect
that on 17.11.97 the applicant was very much prasent in
the Post Office. The AZFD concerned visited the Rahori
BPranch cffice on 21.11.97 on which date the applicant was
fcund absent fron duty. In fact the aprlicant has4engaged
his brother to perform the duty as he was to proceed in a
marriaqge, which he cculd have legally engagdaind even if
he has nct oktained pricr sanction of the competent
authoirty for that purpose, the charge cannot be so
cericus. Regarding fourth charge that the applicant.did
not complete the daily account for the pericd 27.5.97 to
26,11.97, the learned ccunsel for the applicant submits
that even if this charge is proved, it is not sufficient
tc impcse the penalty ~f remnval form service. The learned
counsel for the applicant argued that the applicant has
already put in 17 years of =zervice. He has four daughters
to suppert and one ~f which is lame and as such the harsh
renalty cf remcval from service is in the shape of death
sentence for a hclder of <ivil post which ceculd not have
been imposed as he has not caused any pecuniary lass to
the respondents rather the amount was redeposited
alcngwith penal interest in the Feost Office. Thus, the
learned councel for the applicant submits that in any case
a sympathetic view is rejquired to be taken in the matter
as according tc the learned counsel for the applicant, the
penalty of removal from servi;e is highly disproportionate

te the gravity <f the charges'levelled against the

applicant. k}w
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5. We have given thoughful consideraticn to the
cententions raised by the learned counsel for the
applicant.

5.1 Sa far as the charges levelled against the
applicant are cohcerned, we are nf the view that the
matter has been exhaustively dealt with by the
Disciplinary Authcirty in his c¢rder dated 29.%9,2000
(Ann.Al) and we agree with the findings arrived at by the
Disciplinary Authority. The Disciplinary 2nthoirty in this
impugned crder has nct cnly deait with the contention
raised by the applicant kut has also discussedAthe
evidences relying upcn the documents/étatements which have
been duly proved by the prosecution witnesszes during the
course nf enjquiry and has given its findings charge-wise.
In crder to prove the charge of absence from duty and
praceeding on leave without pricr permissicn, it has been
stated that the applicant did nct exchange the mail of
Rahori Faost Office from 17.11.97 to 26.11.97 hy relying
upon the decument Exhibit -7 which document shows that
from 17.11.97 to 27.11.57 nc Dak was received in Rahcori
éost cffice. Similarly, the applicaht failed to fill in
the Branch Cffice Acecount from 27.5.27 to Z4.11.%7 has
alsx heen proved by relving upon dccument Exhibit-10 which
is Eranch Cffice Bocounkt book where no entry has been made
from a menth preceding May, %7 whereas the entry has to ke
made month-wise but entry frem 87.5.97 cnwards has not
been made. Similarly the fact that on inspection by ASPO
shcrtage of cash to the tune of.Rs. 1972.70 was found and

which amcunt was paid by the applicant on 12.82.98

_ o Onel_ ko R
alongwith penal interest (Rs. 22G0/-), = _gshcrtage,on
account of noﬁ—payment of Rs. Z000/- which the applicant

%,
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haes received in the forenccn of 17.11.97 and the sai

d
W iloe cFowed, -ﬂﬂf aallclilif o é:

amount was to be paid to Smt. Famla Devi, How the matter
which regquires cur consideraticn is whether the .. .
explanation given Ly the applicant that as per rules, the
said amcunt could have keen paid within 7 dayes and the
£aid perind has nct expired on 21.11.@7 on which date the
mcney order coupcen was seiced by the concerned ASPO, as
such he could not make payment to the criginal claimant
has to ke accepted as cocntended Ly the learned =-ouncsel for
the applicant. During the course of arguments, the learned
counsel for the applicant has alsec submitted that the =aid
amount cculd not ke paid te Smt. Famla Devi as the amount
was not received by him in sealed hag and as the hag was
cpen, as such he was verifying abcut the correctness of
the amcunt frem the higher authorities. Feor this purpcose
the learned counsel feor the applicant has 4drawn ocur
attention to the statement of defence witness namely Shri
Jagdish Fhati whereby he has depcsed that on 17.11.97 sShri
Fana Ram EKhati has delivered one open money order
alongwith money which he took from his poacket. On the
centrary Shri Kana Ram Fhati, ZW-2 in his statement dated
19.11.99 which has been proved during the course cof
enquiry has stated that the applicant did nobk come to
receive the dak on 15.11.97 and the said dak waé received
by him on 17.11.97 at 9 AM. It is further stated by him
that the applicant promised to come again at 12 noon to
receive the dak on 17.ll.§7 bhut he did not turn up. The
applicant cpened the dak hag dated 15.11.97 at Roopwas Dak
Ghar. He tcok over the money order amcunting to Rs. 2000
and dak alongwith dak kag and cash bag. Thus, from the
cstatement of this witness it is <clear that the cash hag

containing the mcney order was intact and it was cpened by

A
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the applicant himself at ponst office Roopwas. Thus, the
contention of the applicant that he was verifying the cash
hag containing money corder received by him in open

o Simbinly
condition cannot be accepted. . . the contention of the
learned counsel for the pplicant that as per rule 114 and
115 of Rules of Branch Office as contained in Chapter-vI,
the money order was required tn be delivered witﬁin a
pericd of 7 days and that this peried has not expired, can
alsn not be accepted. Rule 114 deals with instructions for
disposal nf money orders whereas rule 115, which will have
bearing invthe matter, deals with redirected, unclaimed
and refused money crders. Rule 115, inter-alia, provides
that if the payee <cf a money order is not found at the
address given in the money order, the moeny order will be

detained/}etained in the post office for a period not

exceeding seven days from the date cof its presentation to

the payee or from the Jdate it is sent out for payment as

the case may be. If the payee fails to take payment of
money order from the post office within the said period of
7 days the money order will ke returned to the remitter on
the first working day immediately following the expiry of
said 7 daye. In the instant case, it has come on record in
the statement of Smt. Kamla Devi that during the relevant
perind she alongwith her daughter-in-law were present in
the house and the applicant never came to their house to
deliver the money nrder whereas the case of the applicant
before the Enquiry Qfficer was that the ﬁoney order could
not be paid to the pavee as the payee was not found at the
given address. On the face of this evidence, the
contention of the applicant cannot be accepted. Thus from
the narration of the facts as abkove, the charges against

the applicant are fully proved. ' U{
/
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5.2 The questinn which also rejuire ~ur ccnsideration
is whether the penalty impocsed by the Disciplinary
Authority and as confirmed hky the Appellate Authority is
in commensurate with the gravity o»f the charge levelléd
against the applicant. It has come on record that the
applicant has put in 17 years of service with the
respondents. The applicant has alsc placed on record that
he is a pocr person having 4 daughters and a lame daughter
under treatment. It has alsc come on record that the
amount of Rs. 1972.70 which was found short was
rederosited by the applicant alcngwith penal interest on
12.2.9% almast after a lapse <f 2 months. In fact the said
amount <co-uld nokt have heen kept in the post ciffice by the
applicant while proceeding ~on leave as per Rule 11 of the
Rules of Branch Offices, which stipulates that it may not
be necessary to supply a safe to every extra departmental
branch office but when the safe is supplied tes a BEranch
Office, the rash, pcstage z2tamps, articles on deposit,
stamps and seal, and in short, all articles of value
including money order forms should he locked up‘in it.
Relow Rule 11 there is a nsote appended which iz in the
similar terms and stipulates that all EDEFMs whether their
offices are provided with iron safes or not should make
their own arrangement for the szafe custcdy c¢f cash and
valuables on their own responsgikility. It is alse provided
in this note that they are at liberty to keep the cash and
valnahles wherever they like pravided that they are
availéble when required and that, when called for, they
can ke prcaduced for inspection within the time reguired

for going to and ceoming back from the place where the cash
3h|RL&M$QVJYyﬂQ(

/ .
is kept for safe custedy: . .7 .  no opportunity was

affcrded to the applicant who was admittedly not present

when the inspection was carried ocut by the AZFD and cash

5,
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which was found short for inspection. The Disciplinary
Authority as well as the Appellate Authority have last
sight «f the aforesaid rule as well as the note appended
kelow that rule while awarding harsh punicshment <f removal
from service. It is admitted case hetween the parties that
nce 2uch safe was preovided in the roncerned brancﬁ cffice.
Rs such the money could not ke kept by the applicant in
the sgafe, chbvicusly there cught to be shertage ~f amcunt
when the inspection was carried nut ky the ASPO vrnnerned.

am e alshiiie ¢ ‘1’“ e af "Ceu b st fes b&,{v,af«-) SebysUll e ‘“JH‘ “—'
The fact that the appllbant is already cut of job for
abcut & years and practically he has nrc means of
livelihsed to suppert his family, canncot be lest sight of.

Admittedly, no financial lcss has heen caused by the act

of the applicant and the shortage of amcunt which was

fcund has hkeen redepcsited with penal interest by the
applicant, is cne of the mitigating 01L~um=tan-e which
accerding to us do not warrant impositicn of severe
renalty of remcval from service.

5.3 Under these circumstances and faking into
totality of all the facﬁs inte consideration, we are of
the view that the penalty of removal from service is
prima-facie dispropﬁrtionate to the.gravity of the
misconduct and we are also aware of the law that normally
the courts/tribunals shculd nct interfere with the crder
of the Disciplinary Butherity on punishment. It is'for the
competeht authority to~ impecse appropriate punishment
having regard tc¢ the misconduct committed by the
applicant. From perusal o~f Rule 16 of the EDA (Conduct and
Service) Rules, 1264, there is a provision te review the
crderz passed under these rules which is ejqually effective
and efficacious remedy for such cases. Therefore,.it will

be in the ends of justice if directison is given teo the

g
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reviewing authcrity to invoke rule 16 «f the EDA (Caonduct
and Service) Rules, 1931 and entertain the reyiew petiticn
nf the applicant and pass appropriate orders regarding
quantum of penalty to be imposed on the applicant keeping
in view the gravity of the charges and the ~hservations

made hereinakove.

C. We, therefocre, direct the applicant tc make
review petition tc the reviewing authecrity within a prerind
cf 15 days from the date of receipt of a copy of this
order and the reviewing authcrity shall diSpose ~f the

Y- same within 2 months from the date of receipt ~f such

petition and communicate the same to the applicant within

10 days thereafter.

7. With these directions, the 02 is disprsed of with

no order as to costs.

e [

v (A.E.BPHBK I) (M.L.ZHAUHAN)

vember (d) : : Member (J)



