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CENTRAL ADMINISTRATIVE TRIBUNAL
JAIPUR BENCHz JAIPUR.

Original Application Nos. 48/2002 &

49/2002
Sarla Manglani
D/o Shri Atma Ram Manglani,
‘x/0 B2, Vasundra Colony
Tonk| Road,
Jaipur. ¢ Applicant in Q.2.No.48/2002
Rajendra Prasad Saxena,
S/c Shri Ramsewak Saxena
r/o Plot No.2
Rajhans Colony Scheme No. 3
Bhr:bpuri ‘Road, '
Jalpur. sApplicant in D.2.N0.49/2002

by Mr. Rajendra Vaish s Counsel f£or the applicants.

-versus~

1. [Director Genseral

Prasar Bhartdi
Doordarshan Bhawan
Copernicus Marg
Hew Delhi.

2., |Director,

rep e

CGRT\M

Prasar Bharti,

Doordarshan Kendra,

Jhalana Institutional Area

Jaipur. 3 Respondents.

by Mr. Bkganwaxf Bagri 3 Counsel for the respondents.

3 The Hon'ble Mr, Justice G.L. Gupta, Vice Chairman
The Hon'ble Mr., Gopal Singh, Administrative Member.

Date of the orderd 3 ¢ %-0'v

ari e
the

of by

PRDER
Identical questions of law and facts have

n in the aforementioned two cases and therefore |
have been heard together and are being disposed

this common order.
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2e The facts have been borrowed from D.A. No.
48/2002, filed by Sarla Manglani. It is averred’that
the applicant waé aépOinted as General Assisgtant
(re~gdesignated as L.D.C.) on casual basis in the
year| 1990. She worked continuously upto 1995, but
she ras not appointed on regular basis on the post of
L.D.C. However, consequent upcn the decision of the
C.A.T., New Delhi, a Scheme was formulated for
regularigation all casual employees working upto
31?&2.91. Ihis'scheme is knpwn as Regularisation
Bch%ne 1992 as it was circulated vide order dated
9.6492. As,éer the provisions of the Scheme, all the
casyal employees who had completed 120 days in'a
year were eligible for regu;arisation and relaxation
cauld also be given. The rqspgn@epys had congsidered

the (cases ©of many emplqyeesf

-53he applicant's case was algo considered as
she was eligible under the Scheme qfv1992, which is

evident from the document at Annex. A.3. The

respondents had called fgr,the detaliled information

in the prescribed proforma and the applicant

submitted all information vide Annex. A.4 for
considering her casé for regularisation. Thereafter
the| respondents issued regular appointment order to
the| applicant on the substantive/permanent post of

LDC| by order dated 25.5.95 ( Annex. A.5)

In the sald order a condition was imposed that

she| would get her annual increments only after passing

e
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been resisted. It is averred that consequent upon the
dir%ctions of the Principal Bench, C.A.T. New Delhi
the [applicants were regularised under thg Scheme on
the post of LDC. The applicants had passed the

typing test and they were cOnfirmed on. the posts

of LDC and annual increments were also granted to them.

. However, pursuant to the decision in Lglly Ram S ’

case, the Birec’;or General, Door Darshan obtained all

informations about the §mf£ Artists under the
Sgl;;¢me of Regularisation and on examination it was

foun
in

that Lallu Ram Sharma who stood at Sl. No. 8

e seniority list was senior to Rajendra Frasad

Saxena and Sarla Manglani, who stood at 8l1. No, 9 and

due tO errconsoOus interpretation by the Director,
Doorciirshan and when the matter was re-examined”
by [the Director General, Door Darshan, he f;aund
tk{at the regularisation of Sarla Manglani and
Rajendré Prasad Saxena was irregular and Lallu Ram
Sharma, being senior ocught to have been regularised
first. It is averred that in order to recfify this

’irregularity, it was advised to terminate the

services of the two applicants, after issuing show
cause notice to them and after giving an opportunity
of hearing. It is the case for the respondents

that in order to comply with the directions given

by | the CAT, Jaipur Bench in the case of Lallu Ram

-




adverse remarks appearing in her APARs were communicated
to her, yet the respondents have issued the show
cause notice dated 17.1.2002 calling wupon the applicant

to show cause as to why her services shc;uld not be

te natede.

3. The case for the applicant is that the notice

dated 17.1.2002 is nothing but a termination order
as thé 'érord.s used therein indicate that it is post

decigion hearing. It is averred that the impugned

order is stated tv have been issued because of the

decision in the case of Lallu Ram Sharma, whose case

was| not covered by the Scheme of 1992.

It is prayed that the order dated 17.1.2002
Annex. Ad7 ( in the case of Sarla Manglani ) and
Annex. A.14 ( in the case of Rajendra Prasad
Saxena) be quashed and set aside and the applicants

be permitted to continue on the permanent posts.

4, In the detailed reply dated 17.7.2002, filed

by the respondents, the claim of the applicants has

a A
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been resisted. It is averred that consequent upon the
directions of the Principal Bench, C.A.T. New Delhi
the applicants were regularised under the Scheme on
the post of LDC., The applicants had passed the

typing test and they were confirmed on. the posts

of LDC and annual increments were als©O granted to them.

However, pursuant to the decision in Lglly Ram Sharma's
case, | the Director Genersgl, Door Darshan obtalined all

inforpations about the Staff Artists under the
Scheme of Regularisation and on examination it was
found that Lallu Ram Sharma who stood at Sl. No. 8

in the seniority list was senior to Rajendra Frasad

Saxena and Sarla Manglani, who stood at Sl. No., 9 and

12) respectively. It is stated that seniority was
to be determined on the basig of date of initial

bo.ok: ng, but the épplicants had been regularised

O erroneous interpretation by the Director,
cé?xrshan and when the matter was re-examined =~
i@ Director General, Door Darshan, he found

the regularisation of Sarla Manglani and

ndra Prasad Saxena was irregular and Lallu Ram
a, being senior ocught to have been regularised
te It is averred that in order to recfify this
gularity, it was advised to terminate the
services of the two applicants, after issuing show
cause notice to them and after giving an'o;gpormzaity
of hearing. It is the case for the respondents

t in order to comply with the directions given

by | the CAT, Jaipur Bench in the case of Lallu Ram

8}/
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Shama, who was admittedly senior to the applicants,

show cause notice was issued to the applicants. The

respondents have justified the issuance of the show

cause notice on various grounds.

The further case £Or the respondents is that

the show cause notice has not been issued by an

not a

T

inéanpztent authority and show cause notice is

inal order, ;ft is 'prayed that the applilcations

ba-disnissed as premature.

5.

In the rejoinder, the applicants have reiterated'

the facts stated in the D.A.

6.

We have heard the learned counsel for the

parties and perused the documehtg placed on record.

7
pointl
r

it is'

Mr. Vaish, (‘lgarned counsel for the applicants

g out that in the show cause notice dated 17.1.2002

tated that the Director General, Dpy;darshan

has gi‘en a direction to the Director Doordarshan

Kendra, Jaipur, to termminate the services of the

applicants, contended that the Director General

being
cause
post @

the va

e highest authority, the issuance of a show

tice is a mere formality and it is a case of
] e

cision hearing. Hea&ﬂﬁé%}Our attention to

rious documents to show that the applicants

cases are fully covered by the Scheme 1992 and there

was no

illegality committed by the respondents when

they were regularised. = He pointed out that the

e l—




applic?nts have served for more than 10 years and
for 6 years after regularisation of their services
and contended that the impugned nop;ce should not
be alloﬁed to stand. He cited the cases Oof

(1) Ynion of India and another vs. M/s Brij

Fertillizers Pvt. Ltd and others ((1993.3.sCC.564 )

(ii) Lt, Col. Jitendra Singh Sghi Potitiomer vse.
e Union of Ingia and others (1993.LAB.I.C. 2019)

(iii) K.R. Abdul Majeed vs. The State of Kerala &

(2001.(3) ,ATJ. 539);(iv) Buddhi Nath Chaudhary
Kymax (2001.(2). sCT.352 ):(v) Agrs

591) ; (ix) K«Rs Mupdgsl énd_others vs. R.P. Singh

and otherg ( 1986.(3) .SLR. 752) in support of

his contentions.

8. On the other hand Mr. Bhanwar Bagri, learned
cOunsLl for the respondents contended that the
applications should be dismissed on the ground-
that no final order has yet been paséed and only a
show |cause notice has been issued. His coOntention
was that the applicaticns are not maintainable
against show cause notices. In support of his

tentions, he cited the cases of Channan Singh Vs.




Geep Flashlight Industries

1976.5C.1821) ;

ys. Union of India and others. ( AIR. 1977.5C.456)

VSe Inggector

( 2000.10.8CC.153 ).

He submitted that the application shoyld be dismissed

on the

ground that it is premature and the other

contentions raised by the learned counsel for the

applicants may not be considered at this stage.

?./ | We have glven the matter our tholighﬁful: -
consideration. The notice/order under challenge is
read hereunders:
§ mTFﬁZI T M §
gRaiF &g : sagR
FUTE: GEd/o/2 §4-T]/2002-Ta/ 14447 Tfed1®: 17.01.2002
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A reading of the{fZi?eindicates that the

cause notices have been issued in pursvance to

the vﬁew taken by the Director Genmeral, Door Darshan

the appointment of the applicants was irregular

in as |mich as they were junior to Lallu Ram Shamma

in the eligibility list. The notices further .

indicate that the applicants have been asked to

submit their explanation by 21.1.2002 showing cause

g5 .to|why their services should not be terminated.

10.

- Trye, it is, the notices speak that there are

direcitions of the Director General, to terminate the

services of the gpplicants, yet when the notices

have

been given to the applicants for showing cause

against the proposed action of terminétion, it cannot

be said that a £inal decision has bheen taken to

texmidate their services. It is significant) to

'

poin

back

£ out that notices have been issusd in the

ground of case filed by Lalluy Ram Sharma, who

was held to be senior to the applicants and whose case

for appointment on regular basis was t© be considered

befo

It i

aske

appl

11.
expl

stra

re the consideratien of the cases of the applicants.

3 in this cntext, that the Director General has

A the Director to terminate the services of the

lcantse.

There is no cause to believe that the applic-antsi

ight away the oxders~of termination would be issued.

anation/reply to the notices will not be congidered, and
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have i

een taken as yet. The competent authority may
take la view that the appointment of the applicants
was fegular after seeing the reply. It cannot be

said|to be a case of post decision hearing.

It has been the c¢Onsistent view of the

Supreme Court that at_the stage of show cause notice

courits should not interfere. The earliest decisicn
e case of Chapan Singh (supra) was rendered in
1976, wherein it was clearly held that if no

in

punitive action was taken an application before the
Court is premature. $n the case of Gegep Flashlight
(supra) it was held no mandamus can be
isswéd against the issuance of the notice to the
parties, when they had been asked to re-present their
case. it was oObserved in para 24 of the. report
as unders: A
® 24, The appellant's prayers for writs
of certiorari and mandamus are mlsconceived.
There is no order either judicial or quasi
judicial which can attract certiorari.
Ko mandamus can go becauvse there is
nothing which required to be done
or forborne under the Act. ....
Apart from the two cases cited by the learned

counsel f£or the respondents there is another decision

of the Supreme Court in the case of Executive Bngineer,
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otherg ( AIR1996.5C.691 ), wherein it was clearly
held by their Lordships that Writ Petition is not
maintainable against show cause notlices. The relevant
obse:bations appearing at para 10 and 11 of the repq:t{é%%}

reproguced hereunders

*10., We are concerned in this case, with the
entertairmment of the writ petition against a
show cause notice issued by a competent statutory
aunthority. It should be borne in mind that
) there is no attack against the vires of the
e statutory provisions governing the matter.
| No question of infringement of any fundamental
right guaranteed by the Constitution is

alleged or proved. It cannot be sald that
Ext. ~.4 notice is ex-facie a "nullity"™ or
totally "without jurisdiction™ in the
traditional sense of that expression that is

to say, that even the commencement of initiation of
the proceedings on the fact of it and

without anything more, is totally unauthorised.
In such a case, for entertaining a writ petition
under Article 226 of the Constitution of

India against a show cause notice at the

stage, it should be shown that the authority

has no power Or jurisdiction to enter upon

the enquiry in question. In gll other cases,

it is only appropriate that the party should
avail of the alternate remedy and show cause
agalinst the same before the authority

concerned and take up the objection regarding
jurisdiction also, then. In the event of an
adverse dec¢ision it will certainly be open

to him to assall the same either in appeal

or revision as the case may be, Or in appropriate
cases, by invoklng the jurisdiction under
Art.226 of the Constitution of India.

—»

1l. ©On the facts of this case, we hold that
the first respondent was unjustified in
invoking the extra-ordinary jurisdiction of
the High Court under Article 226 of the'_ )
Constitution of India without first showing
cause against Annexure Ext. P.# before the

3rd respondent. The appropriate procedure for
the lst respondent would have been to file his
objections and place necessary materials
before the 3rd respondent and invite a
decision as to whether the proceedings
initiated by the 3rd respondent under Sec. 59
of the Bihar State Housing Board Act.1982

are justified and appropriate. The adjudication
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in that behalf necessarily involves disputed
questions of fact which require investigation
In such a case proceedings under Article 226

of the Constitution can hardly be an appropriate
remedy. The High Court committed a grave

error in entertaining the writ petition

and allowing the same by guashing Annex.

Ext. P.4 and also the eviction proceedlngs

NOe 6/92¢c0es

i3. In the instant matter, it is not the case for

the {pplicanﬁs that Fundamental Rights guaranteed by
the Constitution of India have been infringed. It

180 jcannot be said that the notices lssued in this
case are ex-facie nullity o;ytotally without juris—
diction. It is also not the case for the applicants
that|the authority Twho. has issued the show cause notices
had no jurisdiction to issue such notice. Keeping in

view| the 1qgal position as stated in the case of Exggytive

to RF dismissed without going into the merits of the case.

14. As to the cases relied on by the learned counsel

for |the applicants, it may be stated that the cases at
8l. [No., (iii) to {ix) are on the point that whether the
employees who have worked for a longer period, should be
removed or not. The Apex Court had held that it cannot

be proper to remove them from service even if some irre-

gularity was committed. The principles laid down in those
cases do not assist the anplicants since the arplicatlons
hav been filed against the shown cause notices only. In
case, the respondents teminate_the services of the aypli-

cants, even after considering the representation/explanation
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of the| applicants against the show cause notices then if

the order of removal is challenged, the above rulings may

be of some help to the applicants.

15. The case at Sl. No. (i) cited on behalf of the

appli antsii;e. _ :
(sup: ) was decided on peculiar circumstances of that cése.
Writ etition§~had been filed by the Manufacturers of
Ferti,izeré. who had been gfanted subsidy under a??dheme
framed by the Government of India.  As the said subsidy

T 4&%3 withheld, the mamufacturers filed Writ Petitions before

»/‘—\

the Delhi High Court. ©One of the questions raiséd in that
case was whether the High Court committed any error in
exercising its extra ordinary jurisdiction on interfering

at the stage of show cause notice. Their Lordships, keeping
in view \the purpose of granting subsidy to the manufacturers;
who Had set up small scale units in the hqgé that the said
uéit would étand on their own on the subsidy granted by

the«;avernment at the admissible rates since each unlt

(!) depe ded on the subsidy, held that the interference by

the High Court at the stage of Show cause notice was not

cause notice stage. It is evident that keeping in view,
eculiar circumstances of the case, interference by the

Court, at the show cause notice séage, was ypheld.

The second case relied on By the learned

Sel for the applicants was of Lt. Col, Jitendra Singh

{ supra), which was decided by the Madhya Pradesh
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High Coyurt. That case was decided on the basis of

the earlier ruling of the Apex Court in Mgjor Dharam

wherein the f£following observations had

" {fhere the said notice issued without juris-

a grave, prejudicial injury by an act which
was without jurisdiction. Where the
threat of a pre-judicizl action is

wholly without jurlsdiction, a person
cannot be asked t© wait for the

injury to be caused t© him before

seaking the Court's protection. If on the
otheX hand, the Chief of the Army Staff
‘had the power in law to issue the saild
notice, it would not be oOpen to the
respondent to approach the court under -
Art. 226 of the Constitution at the

stage of notice only and in such an event
his writ petition could be said to be
premature. This was, however, not a
contention which could have decided

at the threshold until the court had
come to a finding with respect to the
jurisdiction of the Chief of the Amy
8taff to issue the impugned notice.

Having held that the impugned notlce was
issued without any jurisdiction, the

High Court was right in further holding
that the respondent's writ petition was not
premature and was mgintainagble. "

From a reading of the above) case,it is clear

that their Lordshipsthag dnoticed that the impugned

notice had been issued by the authority without any

jurisdiction. The interference by the Court in

such circumstances at the stage of show cause notice,

diction, the respondent would have then suffered

was held to be permissible.

17.

In the instant case, it cannot be said that

the notice dated 17.1.2002 has been issued by an

incompetent authority and that the proposed action is

wholly without jurisdiction. We cannot forget that

A L —




14~

ssity of issuing the show cause notlices had

the Court decision in Lally Ram

the nece

arisen pecause of
Sharmals case

18. | That being so, there is no justification for
deciding these cafles on merits. The applications

have to be dismissed as prematurle.

19. Consequently, we dismiss these two

applications as premature. No order as tO costse.

.t Cﬁfﬁp- A

( |Gopal sinbh )
Administrative MembeI

.Vice,Chairman.'
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