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OA 578/2002 

Date of Decision . ·?:8J D 1 e-lt 
I 

Mahesh Kumar Purohit, Pharmacist-in.CG8S, jaipur. 

Applicant 

Versus 

l. Union of India through Secretary, 1'1inistry of Health & J:t,amily 

Welfare,-Nirman Bhawan, New Delhi~ 

2. Director General, CGJ:fS, Nirman Bhawan, New Deln1. 

3. .Addl.Director, CGHS, Near Railway Station, .Ka.dna t<rishan rlotel, 

Jaipur. 

... Respondents 

CORAM 

J:fON, 1 BLE MR .iVl. L .CrlAUHAN 1 JUDICIAL iVl&'vlBER 

HON I BLE MR.A.K.BrlANDAiU, ADJ."l.I~\liS'l'RlU'IVE iVl&VIBER 

For the Applicant iVlr.U.D.Snarma 
I 

For the Respo~ehts ••• Mr.lflJay 3ingn, proxy counsel 

for Mr.Bhanwar Bagri 

ORDE.K ., 

PER HON I BLE !Vl.K.A.J:{.BHANDARI 

'l'his OA u/s 1·~ of the Administrative ·rriounals Ac.t, l98S, has .oeen 

filed to seek regula_risat_ion of service as Pharmacist. ·rhe exact prayer 

clause reads as under 

If • ) 1 . by an appropriate order or direction the respondents may be 
directed to treat the ·apPointment Of applicant from ltS very . 
inception on 2-~.1.87 or from 26.t5.89 as regular ,on a 
permanent post of· Pnarmacist and ne may oe a·warded all 
consequential benefits tq which/he is ~ntitled as a regular 
appointee w.e.f. 29.l.d7 or 26.6.8·9. 

ii) Or in the alternative, the respondents may be directed to 
regula.tise tile service 'of the applicant on the post ot 
Pharmacist w.e.t. the dates wnen the services of .:3/Snr.i 
Sanjeev Garg and Rajendr~ Gupta were regularised or from any 
appropriate date with all _consequentlal oenefits arising 
from the regularisation of nis serv1ce as Phar~cist. 

1ii) Any other appropriate order or a1rection wn1cn tnis l:fon'b~e 
·rri.ounal. may deem JUSt and proper: in che facs and 
c1·rcumstances ot this -cqse may also kindly .oe passed in 
favour of the a.ppllcan~. 

iv) 'l'he cost of this application may also • .be. allowed to the 
applicant as he nas been forced -by the inact:.Lqn of the 
respondents to approacn tnis rlqn·~~e ~riounal tor the 
redressal of his .leg~tiri!ate grievance ··ot~·regularisat,ion ot 
his service." 

.----. 
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2. · Brief · facts of' the case as per application are that respondent 

department p~aced requisition with .!.ocal Employment Excnange t-o make 

appointment fqr ·the post of Pharmacist. The applicant sponsored by 

Employment Exchange · was interview~ by a high powered Selection 

Co~nittee and .having been selected he was given appointment on 29.1.87 

by order annexed as Ann.A/1. ·'lnere is no di t.terence between the 

compos1tion of this .:3election Committee and tne Selection Committee . ' 

prescribed for making regular a~intment, altnough tnis appointment waa 

made on short term monthly wage baais. ·ais appointment is also made 

against a general and permanent post availa~le in the .respondent 

department •.. '!'nus, on all acco\lnts 1t was a regular appoi?tment. 'l'ne 

se.rvices of the applicant _were extended from time to tiine and the last 

extension was given fro!JI 2~~6.-89 to 19.9.89 vide order annexed as 

Ann.A/2. vide order dated 26.6.89 (Ann.A/3) tne respondents converted 

. ·this short term monti11y wage basis appointment mto ad hoc appointment. 

It was_also indicated tnat the appointee sn~ll be entitled to regular 

pay scale and other benefits of service as are admissible to employees . . . 

appointed -ori· regular basis on tne ·respective posts and scale ot pay. 
·rhe· artificial break in service, intentionally. given by t.ne respondents 

. . 
to escape legal compllcations, were also _done away withc-OY treati-ng sucn 

days of break as leave ·to which they would be entitled at par witn 

regular employees' (Ann.A/4)._ Vide order· dated 20.10.89.applicant•s pay 

was fl.·xed in regular pay scale .of ·Rs.1350.,-2'200 at Rs.1J50/- snowing tne 

date of next increment. This would reveal triat the appoinanent ot the 

applicant was ·now regular in accordance· w1tri · prov1sions of statutory 

re.:ruitment rules -but he was not given appointm~nt on permanent bas1s 

and ~his was a grievance the red~essal of which he was expecting from 

the respondents •. dqwever, respondent No.3 instead of regularising his_ 

services, issued" an advertisement on 11.10.96 (Ani1.A/6) inviting 

applications to fill four posts · of Pharmacists, · tnree of wn1d') were 

reserved tor ST category and· one _tor gen~ral candid?te~ Shocked by th~s 

·as he was expecting tnat .for' cne general categ'?ry post ne should have 
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been appointed instead of inviting applications from open market, 

applicant made ·request and made r,epresentation dated 4.11.~6 (Ann .• A/7), 

.but of no avail. Since his representation was ignored, he approached 

this ·rribuna1 vide OA .NO.l6/~7 claiming relief tnat responde(lts be 

directed to consider applicant for regular appointment on tne post of 

Pharmacist and award [lim all consequential benefits from tne date ot his 

initial appointment. ·rhis ·rribunal after due deliberation disposed of 

the OA vide order dated 17 .1.~7 (Ann.A/d) at the stage of admission with 

direction ot the respondents to exam1ne representation and take a 

decision thereon on merits within a period of tnree montns from tne date 

of ·receipt of a copy of the order. ·rnat Director General rlealtn . '--....__,_ . 

Set"V ices 1 New Delhi 1 v 1de order dated 7 • 5. ~ 7 (Ann .A/9) instructed 

respondent No.3 to follow the said . jud3ement in toto and co03ider the · 

ca:Se of the applicant against a general vacancy aris1ng in .future 1n 

accordance with·prescribed ·recruitment rules and.procedure ~aiving the 

pre condition of getting the name spon:Sored from Employment Exchange. 

Pursuant to this, respo~den~ No.3 by nis .letter dated l~.S .. ~7 (Ann.A/10) 

informed the applicant that no vacant post of general category was· 
I 

available and as soon as tne same would be available, his case would oe· 

considered. '!'hat . the applicant tnereatter has been entertaining. a 

bonafide expectation of consideration. · In tne meantime, respondent .No.3 

has regularised services of two Pharmacist namely S/Shri Sanjeev Garg 

· and Rajendra Gupta. Sanjeev Garg's services have oeen regularised viae 

order dated 24.4.2001 (Ann.A/11) in compliance of ~r1bunal's order dated 

17.1.2001 passed in OA 260/~7. 'l'nereafter, vide order dated· 25.2.2002 

(Ann.A/13) Sanjeev, Garg • s appointment has oeen regularised from the date 

of his initial appo1ntment i.e. 9.9.85 ign~ing the cla~m of tne 

applicant even though he too nad an order of the. ·rnbunal :in his favour. 

· ·rhe oti].er person,. Shri Rajendra Gupta, was regularised as Pharmacist 
l 

vide order .cia;ted 11.4.2002 (Ann.A/14), which· is in compl1ance of 

':I'ribunal'!3 order passed .in OA 190/97 (Ann.A/15). Applicant submitted 

various· repr;-esentations (Ann.A/16 to A/ld) rignt from 2·1.12.2000 but 
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respondents did not P.aY any attention, than he sent a notice tor demand 

of justice dated 20.9.2002 (Ann.A/19) allegi03 discrimination 1n nis 

case. Sine no reply was received, a reminder was sent to tne 

respondents vide ·letter dated 24.10.2002 (Ann.A/20). 

has been filed. 

·rnerefore, tnis OA 
\ 

3 . ' In the grounds,, atl:>itrariness and illegality has been alleged 
/ 

.. because even though he nas been apPointed tnrough a procedure exactly 
I 

identical · to the procedure for regular appointment, nis initial 

appointment was on snort term basis but has since neen ordered to oe on 

ad hoc basis and even increments are being given it being against a 

regular vacancy, but' the. respondents are not regularising his 

appointment even after unblenished and satisfactory service of 15 years. 

Such attitude has been adjudged as illegal in a catena 0f judge~ents of 

Supreme Court where l.t was held that apPointment for such a long period 

cannot be termed as ad · hoc , in the eye of law and will nave to be 

regul~rised. It is also· illegal because in the meantime applicant has 

become overage and ineligible for any other government service. 

Respondents are in need of Pharmacists for various dispensaries and the 

question of non-availabi.iic:y of work and vacancy is not tnere. '!he 

action of the respondents in not regularising him is violative of orders 

of the ·rribunal passed on 17.1.97. ·rneir action is also discriminatory 
.. 

inasmuch as S/Shri Sanjeev Garg and Rajendra Gupta, who are similarly 

situated persons_, have been regularised in their posts but not tne 

applicant who also has a case and a direction of the ·rribunal to oack 

him. Non-consideration of his representations . and notice 'rendered 

raspondents' action arbicrary and capricious because they ar:e ignonng 

tiu~ .le3itirnate rights of employee. 

4.. Respondents have submitted a copious reply gi-ving brief history of 

the case which is not different from what has baen stated by the 

applicant. '£hey have, however, contended tnar;: merely because his 
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initial appointment ~s made through Employment E)Cchange it cannot be 

called a regular ~ppointment because the posts of Pnarmacists at CGHS 
. . 

are to be filled according to recruitment rules while applying orders . 
related to reservation of SC/ST & 0~ .and a.fter due application of 

, 

roster rule. Since no vacancy of genera;L category was available, the 

service of applicant was not reg~larised and the same was communicated 

t:.o the applicant ·vide letter dated 19.5.97 (Ann.A/3). Also that 

reservation in recruitment has been worked out on the basis of post 

based roster prescribed. vide OM No.360l2/2/96-Estt. (Res) dated 2. 7.97 

for filing 23 posts of Pharmacis~s. Upto S.No.l.9 the roster was· 

verified by the Li~son Officer on 8.7.2000 and jn his report h~ informed 

.under letter dated 7 .1·.2000 that there is short fall of five posts o·f 

·:}.BC and one . of SC. Therefore·, . respondent .No.3 "may fill up the posts· 

keeping in view the instructions issued by .JX)P'l' and also keepi'Og in view 

that reservation should riot exceed 50%''. Photo-cop.i;es of the roster and 

' above letter are placed at Ann.R/1 & R/2 resi;lectively. That two other 

Pharmacists namely S/Shri Sanjeev :Garg and Rajendra Gupta were 

regularised in light of this roster. • Four posts were vacant at that 

'time and out of i:l.1ese, short fall of reserved candidates i.e. five O.BC 

and one SC carry ,toward in the roster and keeping in view of 50% ceiling 
' 

of reserv_ed vacancies as pointed out by the Liason Officer, two ad hoc 
. ' 

·candidates according to their seniority from the date• of initial joining 
' I 

have been considered. for regularisation.. That both were r~ularis~ 

after 'disposal of their OAs in th_e Tribunal~ It is also stated that 

both S/Shri Sanjeev ·Garg· and Rajendra ~upta joined servi.ce prior .to the 

applicant •s joining on 29.1.87 and that no junior to the applicant has 

been regularised so fa~. Therefore, no illegality has been committed. . . . ' 

. That the Tribunal•s order dated 17.1.97 was complied with when the 

applicant was informed the- correct position and circumstances.· under 

which he could not be regularised. He was informed that "no posts of 

general· candidates is available under· CGHS, Jaipur·. ·As .soon as the post 

of the general category will be avai.lable your case will be _considered" • 
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Tha~ during this. entire period appl~cant could 'ha~e tried for regular 

appointment· in some _other department. ·T~ere~o~e, he cannbt raise the 

issue of legi_timate expectation. It was also clarified to him in .order 

~ted 26.6.89 (Ann.A/3) that he will continued to be treated as adhoc 

appointee and this will- not create· any . right . in his favour for .being 

brought on regular establishment. It is i!uso stated that the applicant 
I 

is making much hue and cry: about th~ advertisement dated 11.10.96, which 

was never_ act~ upon, and this is being done only to misguid~ and get 

sympathy of the Tribunal. T'ne. allegation of not replying to 

·representations including· notice for ~emand of justice is denied by 
; ' . 

saying that on receipt of the notice the matter was scrutinis~ and was 

under prdcess in consultation with higher ,authorities when the OA was 

filed. It is also stated that answering respon~ts are keen. to 

consider the case of the applicant rut the .same. can only be' done 

. accordig to rul~s and only When a: general pategory vacancy becomes 

available. 'Therefore, there is no arbitrariness in thei~ action •. ·since 

no junior has been appointed, the applicant cannot plead discrimination 
. . ( . 

' . 
against himself a~d admittedly both S/Shri Sanjeev Garg and Rajendra 

Gupta are senior to applicant as per their dates of initial joinin9·~ 

s. •.rhe appl.icai1t has sutmitted a very exhaustive rejoinder and has 

tried to re-interprete ttie- situation in his favour. It. is alleged. that 

the respondents have not worked out· the ~oster for reservation properly 
I ' 

and as per· ~les inasmuch as reservation for osc was made for the first . . . . . 
time by OM dated i3.9~90 by which 27% of vacancies to be ·filled by 

direct. recruitment were reserved for:osc and as per para-2(~) thereof 
. . 

this reservation was required t9 ·take effect from 7 .8.90 lAnn.A/21). 
' 

Therefore, as per this order reservation for OBC was required to be· 

maintained in respect of vacancies which were to be filled only w.e.f. 

7 .8.90 at:td not pri~r to this date. Since initial appo.i,ntment of· the 

applicant was made on 29.1.~7, no vacancy/post· can be reserved prior to 

·7 .8.90 for OBC thereby giving retrospective effect to chis order •. 'niat 
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in the cadre ot 23 Pharmacists ~ SC and 1 ST slots should have_ been kept 

for. these cat~ories prior to 7 .8.90 and nq slot ·can be reserved for OBC 

in· this roster.• Thus~ in c~se_the roster had been _properly prepared, 

clearcut post was available.for general category against which· applicant 

· was entitled to be regl.ilarised w.e.t. the date of his initial 

appointment i.e. 29.1.87. subsequently, respondents relied on OM dated 

2..7.97. This also. does, not indicate that it _will be operative even 

prior to 7 .• 8 _.go. .. In light ·of these, the roster _amexed J;?y respondents 

as Aqn.R/ l is Wt'ong .and illegal. Regarding advise given by Liaison 

Officer, it is stated tttat even this advise has been misconstrued-by the 

respondents· inasmuch as no I recruitment comprisirig of general and 

reserved category . candidates ha~ taken place when ceilin:J of 1!>% on 

reservation ot OC/ST tc)be compiied.: •rhat this provision only indicates . 
1 

that· in case of mixed recruitment, the reserved category candidat;:es 
~ .. " ' 

should not be recruited in · excess of ~0% of · the total· number of 

· vacancies in a year~ ·rhat· iri the case of applicant no mixed recruitment 

had taken place . and as such . this principle is not applicable. 

Respondents have admitted that four posts ·were avaj.lable and there was 

shortfall of six reserved posts, five for OBC and one for SC. However, 

as state!] above, five posts could not have been kept for OBC and as such 
. ' ' ) : 

only' shortfall of one post. of · sc could . have been taken. into 

consid~ration in terms of Director General -of Health Services,, 

instructions dated 08.03.2001 and the dac quota should have been f~lled 
J 

from future vacancies. irherefore, while regularising· the services. of 

·s;shri Sanjeev Garg 'and Rajendra 'Gupta they could have regularised the 

. seryices of. applicant from the date of his initial appointment·. The 

I above letter of Director General Of Health · Services is amexed as 

· Annexure A-22. 
•, 

6. It is further stated that S/Shri sanjeev. Garg and Rajendr~ Gupta 

were then giv:~ benefit of ACP Scheme. w.e.f. 09.08.1999 vide orders 

dated 25.02.2002,and 07.01.2003 (Amexures A~23 arid-A-24 respectively), 
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to which applicant is also entit;Led consequent to regularisation in 

· SerVice. The Same principle should 'haVe· been followed in his case also. 

That by not treating the applicant ~t par with S/Shri- Sanjeev Garg and 

Rajehdra Gupta, the respondents nave.not applied the same criteria in 

case of applicant -which is -clear case of discrimination and simply 

beca~se no'junior has been regularised does not ~ean the applicant has 
' 

no legitimate right . tor c~aiming r~larisation and consequential 

benefits of ACP. -Denying the contention_ that applicant is ignoring the 
' ' 

fact t~t he is serving on pd hoc basis, it is stated that respondent~ 

have illeglly kept applicant on ad_ hoc basis even though his appointment 

~as made on regular basis right·from the initial date •. The. contention 

that applicant never tried for any other job is challenged as 

·irrelevant._ While quoting Supreme Court •s observation in· Rudra Kumar 

Sain-- vs • ·-Union· 'of-- India, :WOO SCC { L&S) 1055 '1 in which difference 
. 

between ad hoc and stop-gap -arrangement has been explaiqed at leng~h, it 

is ·averred that oy all accounts the· appointment of applicant -initially 

on month~y wage basis and •thereafter as ad hoc~ continuously for 16 

year~ since 2~.01.1987 ·cannot l;>e said to be ad hoc any more inas~~ as 
. 

'he was apPqinted as per provisions of Recruitment Rules through 

' 
Employment Exchange as already admitted by the xespondents. As such, 

I 

the r:espondents cannot be allowed to treat the applicant as ad hoc or 

stop gap any more. Reverting oack to tne roster (Annexure H/1) attention 

is drawn to entry at Sl. No.16 where name of one Rakesh Gupta has been 

shown and stated that no · s~ch·. person has been in service under 

respondents •. That th~s is amply provea when order No.CGHS/JPR/3-

2~/':n/Adm. ·dated :.a./23.10.97 is seen, by which pay in respect of Grqup-C 

employees has been fixed .in revised pay scale and· in the category of 

Pharmacists, the name of Rakesh Gupta has not :been mentioned. ·similarly 
. I 

in the·s~niority·list of Pharmacists uoaer CGHS Jaipur dated.Ol.Ul.2003 

(Annexure A-26.), 1 tne name ot RakeSh Gupta does not appear: anyWnere~ ·Tnus 

· the roster produced by the respondents is wrong and tne correct p9sition 

Whl.Ch emerges is _that ,in the cadre of ?3 p~ts tnree clear vacancies 
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are still available even.'atter regular1sing_ tne services of 1::3/S sanjeev 

. Garg and· Rajendra Gupta •. 'l'llus, 
b . 

vacant .post of· general category is 

clearly available against which the ·applicant can be regularised w.e.f.· 

29.Ul.l9tll, as done in otner two cases. on the basis of above,· 

arbitrariness and· illegality. as also discrimulation are ·reiterated in 

the matter of de.:il~ng of tne case of applicant by the respondents and it 

is tnerefore, prayed that the OA ~y be allowed with all consequent1al 

bene tits. 

7. Parties .were heard at 'lerigth. In view or. the fact that. learned 

counsel tor the respondents was unable to sat1sfy. us· about object1ons 

raised by t~e appilicant regarding application .or. roster under the 

reservation policy as per·documents Ann.H/1 & R/L, he was asked to call 

the otticer concerned who is conversant Wlth operation of the roster in 

tne· office of respondent No • .:S. As per nis explanation and tne ·pleadings 

by the applicant in_his rejoinder, It is fouQd that 

iJ ·rhe reservat1on to OBC could not be given prior to t.8.9u 

,and ~ne same could be applied only tor the vacanc1es to be 

filled by direct recruitment attar the crucial ~te '1.8.90. 

As suCh no roster point can be reserved tor OBC 1n respect 

to a~intment made prior to tn1s date, _as tq1s would nave 

the etfect o.t 9iving retrospective operation to the 

reservation o:t osc, wnich would be illegal. 'l'o ·this extent, 
,. 

the respondents have not prepared ·tne roster properly. 

11) 'rherefore, 1n cadre of 23 ~narmacists only four posts could 

be kept reserv~.d namely tnree for I:3C and one for S'!' prior to 
• • # • 

7.ti.90. Tnus, cl~rcut posts were ava1lable :tor general 

category. aga1nst wh1ch app11cant was · ent1tled to oe 

regularised w.e.f •. L~.l.81. 
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iii)- ·rhe adVise given oy Liaison Off1cer. that reservation shoula 

not· exceed SU~ has, also been misconstrued lnaSmuch as' no 

·.recruitment ot general and reservea category can<ll.dates nas 

taken place wnere ceiling ot.SO% can'be applied. Therefore, 

. tne roster annexed by responaents as Ann.R/1 appears to be 

"'' wrong to that e~tent. 

'' 

1v)' 'Respondents have aamittea that tou~ posts were available and 

there was short' fall of six reservea posts, five of-OBC ana 

one of sc. ·However, as already stated above, tive posts of 

OBC could not nave been filled as a result o.t whicn only 

snort fall of .one post . ot ~C rema1ned. , ·rnerefore, whlle 
,-

regu1aris1ng the ·services of S/~rtri san)eev Garg and 

Rajenara Gupta .the services of applicant ,could also have· 

oeen reguiarised from the date of his initial appointment .. 
-

i.e. 2~~1.87. 

. v) · In view ot the aoove,·. 'appliCant woula also become _entitlea 
I 

.to tne. consequent_1al benefits as ~ve. oeen given to ·s;shri: 

sanjeev Garg ana.Rajenara Gupta afte~ their regularisation 
I ~ . -

. . 

i.e. the. benetit of ACP. . ' ·rhe same ot cou:r::se wou1d oe made 

etfective from.the date when it-became due_to the applicant. 

- . \ 

8. 'R)us, 'the OA • stands allowed in aoove terms with no order. as to 

costs. 
/ 

r. 
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(A~K.~~) . . lM.L.CHAUHANJ 
. . 

MEMB.t!:R (A) 
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