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OB No.565/2002

Sitavam Faresk S/o Sh. J. N. Pareek, by caste Pareek,
aged about A0 years, P/o House Ho.2-23, I'rizhna Puri,
(Rakri) presently working ae Supevrvissr in the oifice
of the Rly. mail Serﬁice, Jaipur-06. ' '

OB No.566/2002.

F. H. 7adav £/: Shri Sunder Lal by caste Yadav R/o Bar
£i Dhani, nezar Fanakpura Railway 3taticon, aged akcut &0
vears, presently working as a Supervisor in the «ffice
of the Railway Mail Service, JFP Division, Jaipur-6.

OA Wo.B567/2002.

D. D. Singh 5/5 Shri Om Frakash by caszte Pajput, aged
abouk 80 years, resident of N. J. 2Ayeer Bhawan (PM3)
Bhawan Hasanpura Wear P.W.D. Office, presently working
as a HSG Supervisor in the office of the Failway HMail
Service Gandhi Nagar, Jaipur-15. : '

QA Ho. 497/2003.

d
e
Faja PFam JSupta S/0 8hri Bam <Chandra Gupta, by cast
supta’ aged akcout 52 years resident of 24, Fadha Pani
Marj} Punrohitrara, Brahawpuri, Jaipur presently working
as/Supervisor 0/o Railway Mail ZService JF Dn. Jaipur-£.

OB Wo. 498/2003

-Robp Singh 3/o Bhri Veshri Singh by cast Fajput aged
akocut 59 years resident of EB-44, Singhbhcemi Colony,

hatipura, Jaipur presently working az Supervisor HEG- .

II, Jaipur RMS, Jaipur-6.
OA No, 500/2003.

M. C. Mahavzer S/o Shri Gyasi Lal Mahaveer by cast
Mahaveer, ajyed sbout 57 years, resident of P.115.2, Fana
Frakap 1lagar, Jhotwara, Jaipuar-12, prezsently working in

the office of CBSO Jaipur ¢/ HRO EME JP Dn. Jaipar-1l.

OA No.505/2003.

shan Shyam. Sharma, 3/c Shri Dev Faran Sharma by cast
zharma aged abcout 59 years ER/o llear 3ovi. Hostal,
Road, Phulera presently working as Sub-Fecord iEfice,
Phulera. : :

’

Jobner



B, OA No.508,/2003,

R. C. Mathur &/o Shri Mohan Lal by cast Makhur aged
akbout 52 years, B,c Ward Na.l15, Sikar presently working
as S5.A. (BCR) .in the «cifice of the Railway Mail
Service, 'JF' Dn. Jaipur. '

9. OB No.&03,/2003.

S. R. Gary S/o &hri Kanhiya Lal by wsast cara, aged
about 55 years, .: resident of Indira Colony,
Cawaimadhopur pr2sently working as Head sorting (HEG-
IIT), Railway Mail Service, Sawaimadhopur.

... applicants,

v er s us

1. Union of 1India, through the Secretary to the Govk., of

India, Department of Puste2, Dak Bhawan, Jansad Marg, New
Lelhi. .
2. Chief Postmaster General, Rajasthan Circle, Jaipur-7.

3. Serninr Superintendent, Railwavy Mail Service, Jpp. Radia
Station, Mirja Ismail Read, Jaipur-1. :

Mr. P

o Mr. 1

CORAM

Hon'b
Hon'b

¥

24 Record Office, ERailway Mail Zervice, opp.  FRadio
ation, Mirja Ismail Road, Jaipur-1. o

... Respondents.

. M. Jatti counsel
sel

or the applicants in all the OAs.
. 2. Goval counse x

i
for the respondents in all the OAs.

le Mr. J. K. Kaushik, dudicial Member.
le Mr. A. F. Bhandari, Administrative Member.

-~

: ORDER :
. (per Hon'ble Mr. J. K. Kaushik)

Applicants, .named akbove, have filed tneir individisl 9as u/s 19 of

the Administrative Tribunals Act, 1285, The facts and ciroumstances -and
the Juescion of law involved are similar in all thes2 cases, thus thay are

baing
~ )

decided by this common order.
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direct application of PR 22(2), wiicn 1S now "R "(I)(n)(l), and if che

-3 -

Ze A quescion o seminal Jlj;lll.lx.arnir:.‘ i1z involved in these cases wnicn
causas a zenzation in the mind of che 2ourt.  Ine basic question involved
in these cases is that wihen certain banefits nave baen extended to the
employees i.e. litijants on the basis of a judjement oFf a Court 3£ law and
the same has attained finalicy, can the 2fiece of tne s3aiwd judjement bhe
nullified in pursuance with a .:ubsn Juant  juds Jo.-.qmnt of the Suprem2 Court
laying down a contrarcy principle of law. B

[OF)

. A3 far as che factual aspect’ of tnese oases 13 ooacernad, tne

_indubitable facts ave that all the applicants filed their irdividial OAs

- for e sppiny ap S5f£ Chelr pay at par with one 3nri M.P.lyagi, wno was

junior to tham in the samz cadre and was getting more pay ‘than ‘the

Cagplicants.  The OA3 came £ be allewzd in thewr favour and tnay ware

allowed tne banefit of stepping ap of th2 pay At par with tn2ir ne:it

g\‘
\

jum or Shri M.P.fyagi. Humber of otner "‘lmllaLlV situated preraons also

-u;e;nj&ye:l aimilar ken2ficz. [0 Spacial AH_eal was preferred ajainst tne

judjement passed in the OA filed Ly cthe applicancs.  In some cases Review
Applicatiohs were filed afiesr the judjyament in R.Swaminathan's case

raferred co'in para 4 2low, and the same came to ke r:me. tad.-

4. Supszquencly, che Supreme Courtc in tnz cas2 <f Union of India v.

R..-wamm.zcn-an, (‘mll Appeal o 3652 ¢, decided cn 12.2.97, whnareln their

" Lordship held tnaL thz pay of an employes can be stepp=d up only if junior

cand senior officials palong €0 the same cadre and the pists to whilcn tney

nad keen promoted is in toe same cadre, and tne anzualy Lacame due ©d

higher pay was receivad by the junicr on atcount of Local officiacing
promotlon that "Jdmes not enticled a zenicr to Jet his pay steppad up o
mal:e it at par witn the pay of his junior. Tnevsafcer, in parsuance of

the jud.;em_ent of the Suprems Court, agplicants io.l £o 2 have been issued

_notice v1d‘_ lett—'-r datad G.oe23 and alss ctne crdar .'f thelr refi:r.ation

indicatin 3 that tha rzl::»v&ry nas aen ma-.]m from che DZRG vide AnnlA/l &
"A/1A in t%'nelr respactive CAa. As rejards other ;;pl zants, ordars nave
been passzed for making ths recovery' as wall as ref

Witndrawmg the benafic of the stepping up of pay granted to> them in
pursuance w1tn the judyement of tnis Bencn of tne Trilunal. 'The oat of

ixing their pay by

date for Lhe re overy has baen fized as L2.3.27 j.f-\. the 1udgemv=nt 2f the

Apex Court in rR.Swaminathan's case (supra).

'

Be 7 -via nave neard che learned coungal Sor fna partiess ak a coneidaeraible

- length and have anzcicusly considerszd the pleadings  and the records of

3\

these cases.

G. The learnad =sounsel For thne applicants pas submitted tnat this Rench
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of tna Tribunal has already adjudicated upon tne identical macter in tnhe
case of Ved Prakash v. Union af India & ora,, OA 34,2002, dacided on

22,10.2002 and ne nas submitted tnwt this ]quwmnnL squarely covers on all

fours, tne centrover rsy involvad in Lne 1natant case.

7. On " the opntrary, the Llearned counsel fFor the re zspondants nas
streruously oppised the contenticns made on t2=pali of cne applicants and
has sabmitted that the acticn of tne redpondants is in cvder Qnd dozs not
call for any lutarfmranwa Ly this Bench of the Tribunal. Our attention
was drawn to the very judjement pazaeld in R.Zwaminathan‘s -a 2 (Ann.R/S in
QA 56572002) and it was subimitted tnat the applizants cannot e allowed to
enjoy tn2 banzfit af steppidg up in Qiew of the principle of law
supajuently laid down wy the Apex Courc.  Qur attention was also drawn
Eowaras Ann-R‘G to the said OA,. wherein Hydérabad 2encn of this Tribunza)

has'decideﬂ tnz case of E.Venkata Reo & Anr. v. Tne Director Gene?a

Department of Telecommunications & ors., 2002 (1) ALT 215, relying u§§1
_thé.’eCiSLQn in case of Znri Ved Frakasn (supra) and the départment nas
gon2 Lor the writ paticion against the same baiove Andnra Fradasn Hign

' Court and the cperation of‘tne judgemant has baen stay:d. In cnis view of

the matter, no relief can e grancad o cne applicants and the QA3 SEES serve

to be Jdismiszsed with excobitant cost3.

2. 7 W2 have sonsidersd tne rival suraissions wade on bznalf oF bith the
parties. As far a3 fasts of the =~ase are cohcérnej, they are not in
dispuate. Iz i3 admitted position O£ botnh tne 3i1des tnas "all E}y
applizants enjoyed the kenefit of stepping up of the pay at par witn Sﬁfi
M.P.Tyaji a3 gar the ovrdscs passad in their ';Jpective.cases Ly this Bench
of tne Tribmal, against which no appzal was preferred. It i3 also true
that th2 stzping up of [ay was illuWud 2N assiunt HE nigher cay wihizh was
admissible to 3hri M.PoLya3l Jdue to nis adnoc officiatién on promotlonal

o3t T3 cut snort ©the controversy, we would lile o refer cerecain

-+ significant pacas of the judgemenc in Ved Frakasn's case (supra) . Paras

7 to 12 are zxtracted as under :

7. _In2 questicn for sonsideration is wnether on thz asis 2of the
ApexX Court's Judgwmgnt in th2 case of Swaminatnan, tne pen2fic of
stcpying up of pay given Lo tne applicant vide order dated 25.7.24,
can b2 caken back ?

2. The anawer Lo cthis’ juesticn finds plase in a fall Bercn
decision of thiz Tribunal in the case of P.Venkats rRas and ancthar

"v. Th2 Directcr Gensral Dspactwint of TelsZommunicatlons and otnars

120027 (1) AT ZI5). A Division eencn of tne dyderacad E2ncn of -

tnis Iriianal  nad rzferred the L»Llowxn] Jquestion to the Full
Bencn: '

fmcmTT . -
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“dnen an employee wno nad received certain penefits in view of
filing an original application in the Tribunal and eitner no
appsal is pLeIeLLcd or appeal preferred nas be:zn rejected by
the Supreme <Court, whether tne benefits -accrued td the
applicant can be annulled by a later dacision of tne Supreme
Court in a similar case." -

"The. Full Bench answered tn2 Juestlon in the riégative. It was

obsgerved at para 14 of tn2 report as under :

"Aforesaid  decision of tne Supreme Court ‘in the case : of
R.Swaminathan (supra) can apply only prospactively. ‘Ine same
cannot e mad2 "applicable to unsetcle the Settled issues
wnicn nave k2come final betwesn tne parties. If parties ave
permitted to resile from, séttled 13sues which nava become
‘final between tnem, it wuuldAgu against judicial disciplinas.
‘Apart from the principle of finality which attacnes to every
113 between the parties, parties are alss governsd by tne
principle of resjudicata as enshrined in Sec.ll of the Code

of Civil Procadure. Tnsugn aforesaid provision may not

scriccly e applicable to the fribunal, provision analojous
to- resjudicata will wertainly apply. In tae circoanstances,
‘'Wwe have not hesitation in nolding that it is ndot open to the
respondenc3 Lo reopen setclad issues and claim refund OL the
amunes paiwd over to the applifants under tne judjemsnc of
tne Tribunal winich nave becom2 final batw22n Che parcias.

'(émgnasis sup@lied).”

Fe In view of the Full Ben;n dacision (supra), wnich is binding
on us, it nas to ke nald that tne respondsnts cannot take away the

‘enafit accrued to the applicant pursuant to tne dacision of tnis

Tribunal dated 22.7.93 (Ann.A/3). It is an admicced position tnat
the2 respondean nad not cnallenged tne decision of this Triounal
dated 28.7.23 before the Saprame Court - and tne d2:Iiswon nad

'ﬂacnalnad tlnalltv petween tne parties. It is noc open to tha

respondents to re-open che sstcled issue and make recovery of tne

‘amount :paid to the applicant in view of tne judjzement Of this3

rrlbunal.

10. In view c¢f the ulaar decision of the Mlli Bencn Hf thas

“Iribunal cited supra 1t 18 not nebeSaaLy for us o ;unSLder tne

matter in greater detail.

11. “onsA]uently, we find merit 1n this OA and it is allowed. ‘Ine

racovery made vide ordar Ann.A/l i3 not sustalnable in flaw. The

- respondencs are directad to refund the amount 2f r3..2d, 113/- €0 the

applicant within a p2rizd of one month from gne 'Qata. oL
commanication of tnis order. 1Ihe respondents are furtner directed
to axtend the pensionary benefits to tne applicanct treating

"Rg.TLOO/- a3 the last pay drawn by nim, witnin tne aforesaid

period. - The remaining amount of the retiral penefits pursuant co
this order be paid to the applicant within one month. ~ If tne
payment as atoresaid is not made witnin one montnh of the

- communication ‘of thia order, the respidents snall pe llaoia to pay

interest at the race oL 10% par annum <on tne amount from th2 date
of payment of the various items of tetiral en2fit o tne date of
payment of the amount under tnis order. A :

12. Tne applicant snall gst co3t RS.2000/- from the respondents.”



2. As fap as tne questicn: of law is conce I'Ir-'J: tne afsresaid Judgemenc
is basad on a 1udgem¢nt of tne Full Bencn of the Iribunal and we are bound
to follow it in every respact. - '[he -.~n1y nesitation is to5 examine tne
impact of the stay order whlch is passed 1n an identical ~ase by An;'lhr'a
Pradesn Hign Court at Hyderabad. . ' |

10. As far as the stay an interim,' orders are concernad, tney are p»a;sed
in certain gpecific circumstances spedially keeping in view tne prima-
" facie <ase, tnhe hkalance of conven;gnce and alsoc tne irrepairable injury
and suzn orders do not decide the lezal rigne of any of tne parties and
untill unless tnhe jnd3yzment is reversad orhullified, the same nalds good.
we have, not been snown anytning contrary to tnis pr:v:positién. For tnat
purpsse, we may say that there is no stay as 3uch ajainst tne ]udgemcnt of
this <Tribnal in Ved FPrakash's case (SUpra). - Thus, the 1nescapi ;'
~onclusion would be that the said judjement stanads the scrutiny of cnef’Law

at present and we weould have no hesitation racthar wa ars boand to Lullow
.tn2 zame. -

1l. We hasten t> add that as per tne statemsnt of law tne doctrine of
resjudizata very wacn applies to the wrlt petitions under Article 226 ahd
alzo tne OAs filed befors this 'l‘rib:;mai by implication since tne Tribunal
18 also exer:ising cthe power undar Arcicle 226 of Ene Constitution of
India. Tne prainciple of resjudicata has peen lucidly explained by thne

Hon'ible Suprame Court in' the case of AznokK Wumar Srivastav v, National

Insurance Co. Ltd. £ CQra., AIR 13 3T 2046, Para L1 & 12 are reie‘gf‘éfmt

which are extracted as under :

"11., It is well n2igh settled that a Jdecision on an 133ue raised in
‘a writ petition under Article 21I4 or Article 22 of the Zonstitution
would alse operate as res judicata retwesn the Sans parties in
sukdequent judicial proceedingz. The only excap tion 15 thac the
rulz of res judicata would noc opsrace £ thne decrimenc oOF
1n(Lﬁ1r.ment. of a fundamental riont. A Constitution Bencn 2L Cnis
Court has considered the appil:.aullcv of ke of res :]Udluata n
Writ procee eedings under Artci: le 32 of tha Constitution in, Darvao v.
State of U.f. (L9G2) 1 BIR 5747 : (AIR 1261 3C 1437) and it was neld
that tne hasis on wnlicn the ml-—- rests 13 u.nmdeJ on conzgideration
ef pablic policy and 1t 13 in the interesc, of pabdlc at large tnat
~a finmality should actacn oo tne binding decision prondanced oy a
Court of compatent  jurisdicticn and 1t i3 also in the pablic
mL;_rest that iadividuals Snul.l.!.d not B2 vexed twize wwer in tne
ame kind of Litigation. :

12+ This was reiterated Dy anosinar Constltution gench OF tnls
Courc  in, Amalgamaced Ccalfields Ltd.e -v. Janapada Sabna,
© Shmandwara, 1263 Suppl (1) SCR 172 @ (AIR 1384 ST L0L3). ne
" following 13 the ratis @ fnerefire, tnece Can ow o Jdounc tnac the
genzral principle of res judicaca applies co wric paticions filed
under Art.32 or Arc.l.f. It i3 necessary to empnasise tnat tne

L
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applization of tne doctrine of res judicata to the paticions filed
under Art.32 does not 1n any way impair or affect’ the content of
the fundamental rignts guaranteed to the citizens of India."

Keeping in view the aforesaid preposition of law and applyiny tne same to
the facts of fhe present case, we are of tne considersd opinion that the
- impugned ordérs in these OAs are nit by doctrine of resjudicata and the

action of the respondants is not sustainaible in law and therefore tn2 OAs

have. force.

12. ‘he upsnoat_ of tne aforesaid ‘ discussion i3 that all “the DA3 nhave
ample substance and merit acceptance. Th2 same stand allowed. Tne
impugned notices/orders (Ann.A,/l & Ann.A;/1A in DA3 8635, 566 & 5G7,2002)
and ‘g:‘“r'le impujyned orders at Ann.A/l in resc of the JAs are neraby juashed.
‘The reSpandents are directad to refund the amount already recovered from

;_‘-.t"ne applicants. 1Tne applicants snall also @ entitled to a cost, to be

——————y

)

—from the date of receipt of a copy of this order.

' paid to them by the respondents, whicn is jquancified as R3.2000/- 1n =acn

" case. ‘This order snall be complied witn witnin a pariod of three months

. (A.K.BHANDARL) | (J K EAUSHIK

MEMBER (A) MEMBER (J)




