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DATE OF DECISION_2 7( 2| 64-

Sitararri Pareek & Others Petitioner -

M PN Jatti

“Advocate for the Petitioner(s)
Versus

o™

Union of India & Others -
. Respondent

' N;Cy G
Mz, N,CY Goyal Advocate for the Respondents(s)

CORAM:
The Hon'ble Mr. J K, Kaushik, Member (Judicial)

The Hon'ble Mr. A1 2 Bhandari, Memb2r (Administrative)

ey -
C- R H
(AK. BHM‘I/) (J.K. KAUSHI)

MEMBER (A) MEMBER (J)

—
1. Whether Reporters of local papers may be allowed to see the Judgement? b

2.7To be referred to the Reporter ornot? Yee /
3. Whether their Lordships wish to see the fair copy of the Judgement? FE

4. Whether it needs to be circulated to other Benches of the Tribunal ? ”'7/9/3
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CENTRAL ADMINISTRATIVE TRIBUNAL
JATIPUR BENCH : JAIPUR

Date of Decision Q;7/,,2/0 ‘

1. 0a Mo 565/2002.

Sitaram Fareek &/o0 Sh. J. N. Pareek, by caste Pareek,
aged abemt &0 years, P/c House lie.2-23, Frishna Puri,
(Pakri) presently working as Supervisor in the «ffi:ze
of the Rly. mail Service, Jaipur-6.

. OA 1o 56E/2302.,

(S

F. 1. Yadav &/o Zhri Sunder Lal Ly caste Yadav B/o Bar
¥.i Dhani, near ¥anakpura ERailway &Station, aged abkout A0D
yearz, presently wirking as a Superviscor in the cifice
of the Railway Mail Service, JF Divisiocn, Jaipur-6.

3.0 02 Hao.567/2002.

D. D. Singh &/c Shri Om Frakash by caste Rajpmt, aged
about 60 years, resident of H. J. Aveer Bhawan (EMS3)
Ehawan Hasanpura llear F.W.D., Office, presently working
as a HSG Supervisor in the cofiice of the Failway Mail
Service Gandhi MNagar, Jaipur-15.

4., OA No. 427/2003.

Faja PRam Gupta S/o Shri Ram Chandra Gupta, by cast
Supta aged ahkont 58 years resident <f 24, Padha Pani
Marg, Furchitpara, Brahampuri, Jaipur presently working
as Supervisor O/o Railway Mail Servize JF Dm. Jaipur-s.

5. OR No. 492/2003

Foop Singh S/c Zhri ¥eshri Singh by cast Rajput aged
akbout 5% years resgident of E~14, 3inghbhcomi 2olony,
Khatipura, Jaipur presently working as Supervisocr H3S-
II, Jaipur RMS, Jaipur-6.

6. OA Noc. 500/2003.

M. C. Mahaveer S/o Shri ~Gyasi Lal Mahaveer by cast
Mahaveer, aged abocut 57 vears, resident <f P.U».3, Rana
Fratap Hagar, Jheatwara, Jaipur-1l, pregently working in
the office of CB3SO Jaipur </o HEO FME JF Dn. Jaipur-1.

7. OA HNo.505/2003.

Ghan Shyam Sharma, S/o Shri Dev FKaran Sharma by cast
sharmz aged about &9 years F/2 llear Sovib. Hostal, Jobner
Road, Phulera presently working ae Sub-~Fecord Gifice,
Phulera.
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. OA HNo.50R/2003.

R. C. Mathur 3/0 3hri

about 5% years, R/o Ward lin.15,

as S.A. (BCR) in the

Mshan Lal by

Service, 'JP' Dn. Jaipur.

S5. OB Ha.602/2003.

about 5

Z. R. Garg &/o Fhri Fanhiya Lal by
N4

v er sus

eare, .t resident
Zawaimadhopur rresentiy working as Head
I11), Railway Mail Service,

]

1. Union of India, through the

India, Lepartment cf Fostse,

Delhi.

2. Chief Fosimaster General, Paja

1. Head PRecord office, Failway Mail
" Station, Mirja Ismail Poad,

3. Sernicr Zupsrintendent, PFailway Mail
Staticn, Mirja Ismail PFoad,

cast Mathur aqed

fikar presently working
office «of the

cast

Pailway Mail

Gara, aqged

of Indira Colony,

fawaimadhopur.

enrting (HS3G-

... applicants.

Secretary Lo
Dalk

the Govt. of

Phawan, Cansad Marqg, New

than Circle,

Jaipur-1.

Jaipur-1.

Service,

Jaipnr-7.

Service, Opp. Padio

... Respondents.

Mr. P. M. Jatti counsel for the applicants in all the OAs.

Mr. II. C. Soyal counsel for the respondents

CORAM

Hon'ble Mr. J. F. 'ancshik, Judicial Member.
Hon'ble Mr. A. F. Bhandari, Administrative Member.

: ORDER

(per Hon'kle Mr. J. K. Faushik)

in all the JAs.

Applicants, named above, have filed their individaal OAs u’s 19ng

thne Admlnlotratlve Tribanals Act,

1335,

The rabts ani

clroumstances and

the qU¢Stlun of law involved are similar in all these cases, thus thcv ara

>

EQJ belng decided by this common order.
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2. A question of seminal olgmfl canfe 13 involved in these cases wnicn
causes a sensation in the mind Of the Court. PTne pasic guestion involved
in these cases is that when certain bensfits nave baen extended to the
employees i.2. litigants on the basis of a judjement oFf a Courc of law and
the same has attained finalicy, can the effect of the said judjement ke
nullified in pursuance with a subsejuent judjement of tne -a.:preme Zourt
laymg down a contrary principle of Law.

3. As far as the factual aspect’ of tn2se cases 15 concernad, cne
indupitable facts are that all the applicants filad their individual OAs

for étepping up of their pay at par with one Snri M.P.Tyagi, wno was

junior to thnem in the same cadre and was Jetting .more pay than the

apptizanta. The DAs came t> ke allowed in cheir favour and tney ware
allowad tne pan2fit Of steppiny up of th2 pay at par wich th2ir nexc
junidr Shri M.P.lyaji. HNumber of otner similarly situated parsons also
enjoyad similar benefits. N> Special App=al was preferred against tne
judgement passad in tne OA filed by the applicants. In sdne cases Review
Applications were filed after t;he judjyamenc  1in R.Swaminatnan‘é case
raferrad co'in para 4 below, and the same came o e rajected.

4. Supsejuently, Ccile Supreme Court in cne case of Union of India v.

R.Swaminathan, Civil Appeal N5.3558/9%, dacided on 12.9.37, wnerein tneir.

' Lordsnip held that the pay of an amployee can be stepped up only if junior

and senior »officials belony to the same tadre and the pists LD wnhnicn tney
had t=en promoted is in tne same cadrz, and thne ancmaly became due t©o
direct appiizacion of FR 22(c), wnicn is now FR 22(I)(a)(i), and if the
higher pay was receivad by the junior on azcount of Local officiating
promdtion that does not encitled a senior td get his pay scappad up to
make 1t at par with the pay of nis junior. Thersafter, in pursuance ot
tne judgement of tAe Supreme Court, applicants No.l to ¥ have bean issued
notica vide letter daced 4.9.9) and al3d tne order of their refixation
indicacing that the rev:.ﬁvery nas bzen made from che DZRG vide ann.a’l &
A/lA in their r:espective OAs. As regards otner applicants, ordars nave
been passed for making the recovery as well a3 refixing their pay by
Witndraw1ng the b2anefit of the stepping up of pay grantad t> them in
pursuanze with the judjyement of tnis Bencn of the Tribunal. Tne cut of
dacte for the 'recover:y nas been fixed as 12.9.97 ji.e. the judjemane of the

Ape;\: Court in R.:Zwaminathan's case (supra).
S%.  -We have heard tne learned sounsel for the parties at a ooHnsiderable
length and have anzciocusly considerad the pleadinys and the records of

these cases.

G The learnad counsel for th2 applicants has submiccad cnat this 2ench
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of tne Tribunal has already adjudicated upon the identical matter in tne
case of Ved Prakash v. Union of India & Ors., OA 54/2002, decided on

22.10.2002 and ne nas .submitted that this judgement squarely c-overs on all
fours, tne controversy invblved in tne instant case.

1. On tne contrary, che learned counsel for the respondents nas
strenuously oppdsed the contencions made on benalf of tne applicants and
has submitted that the action of tnhe respondents is in order amd ddes not
call for any interference by tnis Bench of the Iribunal. ‘Ouc attention
was drawn to the very judgement passed in R.Swaminathan's case (Ann.R/5 in
Oh 565/2002) and it was submitted tnat the applicants cannot be allowed to
enjoy tne benefit of stepping up in view of tne principle of law
sunsejuently laid down by the Apex Court. Our atcention was also drawn
towards Ann.R/6 to the said OA,. wnerein Hyderabad Bencn of tnis Tribunal
nas decided the cése of P.Venkata Rao & Anr. v. Tne Director General

Department of [T2lecommunications & Ors., 2002 (1) aLJ 213, relying upon

the decision in case of Shri Ved Prakasn (supra) and the departaent has
gone for the writ petition against the same berfore Andnra Pradssn Hign
Court and the operation ofAtne judyement has been stayed. In this view of
the matter, no relief can pe granted to tne applicants and the JAs Jdeserve
to be dismissed with exorbitant costs.

8. ~ We have considered tne rival suomissions made on benalf of botn the
parties. As far as facts of the case are concernad, they are not in
dispute. It 1is admitted position of both tne si1de3 that all thne
applicants enjoyed the benefit of stepping up of the pay at par wita Snri
M.F.Tyaji as per the orders passed in their respactive cases by this Bench
of tne Iribunal, against wnich no appeal was preferred. It is also true
that the stepping'up of pay was alicwed on account of nigner pay wnich was
admissible to Snri M.P.Tfyagi due to nis adnoc officiatién on promotional
post. To cut snort the controversy, we would like to refer cartain
significant paras of the judgement in Ved Prakasn's case (supra) . Paras
7 to 12 are extracted as under : ‘

"7 The question for consideration is wnether on the basis of the
Apex Court's ‘judgement in tn2 case of Swaminatnan, the ixenefit of
stepping up of pay given to the applicant vide order dated 25.7.34,
can be taken back ?

4. The answer to this gquestion finds place in a Full Bench
decision of this [ribunal 1n tne case of P.Venkata Rao and another
v. The Director General Department of felecommunications and otners
{co0l (1) AT 215). A Division gencn of tne dydecabad Eenon of
tnis Iribunal nad referrad the following question to the Full
Bencn: '




A

“Wnen an amployee wno nad receivad certain npenefits in view of
filingy an original application in the Tribunal and eitnar no
app2al i3 preferrad or appeal preferrad nas bean rajacted by
the 3Supreme Courc, whather th2 t2nefits acsrued to the
applicant can be anmulled by a liacer da2cision of tne ouprame
Court in a similar case."

"fne Ffull Bench answered tne quastisn in the négative. It was

observed at para 14 of th2 report as under :

"Aforasaid decision of cthe Suaprame Court in the zase of
R.Swaminatnan (supra) can_apply only prospactivaly. I[na same
cannot e made applicabla to unsettle the settled issu2s
wnich have bacome final batween tne parti2a. If parties are
parmitted to resile from, settled 1ssues which nave bacoma
final between them, it would g0 ajainst judicial disciplins.
Apart from the principle of finalicy which attaches to every
11s petween the parties, parties are also governad by tne
principle of resjudicata as enshrined in Sec.ll of the Code
of Civil Procedure. Tnougn aforesaid provision may not
striccly be applicable to thne Trlbunal,_proviSLDn analogouas
to resjudicata will certainly apply. In tne circumstances,
'Wwe have not hesitation in nolding that it is not open to the
respondants £o reopen settled issues and claim ra2fund SL the

amounts paid over to the applicants under the judjemenc of

the Irivunal which have becom2 final b2tws2n ths parties.
(empnasis supplied).

e In view of th2 fall Bencn decision (supra), wnicn is binding
on us, it nas to ke naid that the respondsnts cannst tare away tne
benafit accrued to the applicanc parsuant td> tne decision of tnis
Tribunal dated Z238.7.92 (Ann.A/3). It i3 an admicted pasition tnhat
the respondents nad not cnallenjad tne dacision of tnis Cfripanal
daced 18.7.23 before tne Supreme Court and the decision nad

"attained finality b2tween tne parties. It is ndot open to tha

respondents to re-open the settled iszne and make rezsvery of the
amount paid to the applizant in viaw of tne judjemant Jf this
Triounal.

10. In view of the cl2ar Jdecision of tne Pall gencn Of tnis
Tribunal cited supra it 1s not necessary for 1s €o consider the
macter in greater decail.

1l. Consejuently, we find merit in this OA and it is aliowad. tne
recovery made vide order Ann.A’l i3 not sustainable in law.  In2

- respondents are dirested to refund the amount of Rs.24,423/- to the

applicant within a period of one month from  the date of
communicacion ©f tnis order. The respondents are furtner direccad
to extend cthe pensionary bLen2fits T©o tn2 applicant treating

R3.7L00,/- a3 tne last pay drawn by him, witnin th2 aforesaid

period. The remaining amount ©f the retiral B2n2fits parsuant to
this order be paid to the applicant within one month. If tne
payment as atoresaid i3 not made witnin one month of the
comminication of this order, tne reéspondents snhall be liaol2 to pay
interest at the race of 10% per annum on thne amount from che date
of payment of the various items 5f réetiral benefit to tne date ot
payment of the amount under thnis crder.

12. Ine applicant znall gst cost Rs.2000/- from the2 raspondents.”

/////’
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J. A3 far as the guestion of law is conce:hed, tne afsresaid judgement
is based on a judgement of tne Full Bencn of the Trikunal and we are pound
to follow it in every respesct. na only nasitatiosn is to examine tne
impact of the stay order wnich is passed in an identical case by Ardnra
Pradesn Hign Court at Hyderabad. .

10. As far as tne stay and interim orders are concernad, they are passed
in certain specifi: ciroumstances specially keeping in view tne prima-
facie case, the balance of convenienze and also the irrepairaolé injury
and sucn orders do not decide the lejal rigne of any of tn2 parties and
uncill unless tne judyemenc is reversed or.nullified, the same nolds good.
Wwe have not been snown anythiny contrary to this proposition. For tnat
purpose, we may say that tnera is nd stay as such againét the judgement of
;nis Tribunal in Ved Prakasn's case (supra). ‘_TnUs, the 1nascapable
conclusion would be‘that the 3aid judjement stands tne scrutiny ofbtne law

at present and we weould have no hesitation rather w2 are bound co follow
the same.

1l1. wWe hasten to add that as per tne statement 5f law tne dostrine of
resjudicata very mucn‘applies to the writ patitions under Arcisle 226 ahd
also tne OAs filed bafore tnls'Tribunal by implication since tne Tribunal
18 also exercising the power under Article 224 of the Constitution of
India. ‘the pr1nc1ple of resjudicaca has been lucidly explainad by tne

Hon'ble Supreme Court in the case of Asnok rumar Srivastav v. Naktional

Insurance Co. Ltde & Ors., AIK LlIos 32 204&, Para 11 & 12 are relevant

wnich are extracted as under :

"l1l. It is well neigh settled tnat a decisinn o2n an 1s3ue raised in
‘a writ petition under Articlza 224 or Article 22 of tn2 Constitution
would also operate as res judicata petwean th2 same parties in
subsajuent Jjudicial proceedings. The only 2xcegption 1s tnat the
rule of res judicata would not operate tD> the detriment OF
impairment of a fundamental rignt. A Constitution Bench of tnis
Court has considerad the applicapility of rule of res judicata 1n
writ proceadings under Article 32 of tne Constitutisn in, Dacyas v.
State of U.P. (1262) L 8CR 374 : (AIR L6l SC 14537) and it was neld

* that tne pasis on wnicn tnhe rule rests 1s rfounded on consideration
of pabliz policy and 1t is in the interest Of publlc at large that

--a finality snould attacn to tne bindind Jdecision ‘pronounced oy a
Court of compectent jurisdiction and 1t is -also 1n tne public
interast that 1ndividuals anould not be axed twize wver in the
same kind of litigation.

12. This was reiterated by anostner Constitutidn sBench OLf tnis
Court in, Amalgamacted Coalfields Ltd. v. Janapada Sabna,
Chninawara, 1962 Snappl (1) 3CR 172 : (AIR 1984 =C Lol3). Ine

" following 1s the ratio : Tnerefore, there can pe no Jdoupt tnac tne
general principle of res judlvaca applies to writ petitions tiled

é&— under Arc.32 or Art.’2h., It 13 necessary €O empnasise €Nat tne

.5///’



— PN

-7 -

application of the doctrine of res judicata to the paticions filed
under Art.3Z does not 1n any way impair or affact the content ot
the fundamental rights Juaranceed to the citicens of India.”

Keeping in view the aforesaid preposition of law and applyinj tne same to
the facts of the present case, w2 are of tn2 oonsiderad opinion that the
impugned orders in these JAs are nit by dJdoctrine 2£ resjudicata and the
action of the respondents is not sustainable in law and tnerefore tn2 OAs
have force.

lz. Thne upshoot of tne aforesaid discussisn is that all the OAs nave
ample supstance and merit acceptance. The same scand allowed. ‘I'ne
impugned notices/orders (Ann.A/l & Ann.A/lA in DAs 533, 5656 & 567,/2002)
and the impugned orders at Ann.A/l in rest of the OAs are nereby quashed.
The respondents are directed to refund tne amcunt already recsverad from
the applicants. Tne applicants snall also pe entitcled to a cost, to pe
paid to them by tne respondents, whicn is guancified as Rs.2000/- 1n each
case. This order snall be complied with within a pericd of three months
from the dace of receipt of a zopy Oof this order.

\Z_— ﬁm.am;m
(A.K.BHANDARI) (JK.KAUSHIKY
MEMBER (A) MEMBER (J)



