
IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, 

JAIPUR BENCH, JAIPUR. 

I 

Date of decisi0n:15thMarch, ~004 
• 

Dineeh Yap00r e/0 Shri A.L.Fap00r, aged about 49 

year:=, r/c. F'ailway Quarter tJ.: .• lr:.se./E, Pam Ganj, 

Ajmer, presently w0rl:in9 .:n the p 0: 0st of 2.enic0r 

Clerk under I.o.w. (North), Ajmer • 

1. 

2. 

•• Applicant 

Versus 

The Union of India through General 

Manager, Western Failway, Churchgate, 

Mumbai. 

The Diviei0nal Railway Man~ger, Westgrn 

P.3.ilway, Ajmer Division, Distri.::t 

Ajmer. 

•• Respondents 

Mr. P.F.Mathur - counsel far the applicant 

Mr.R.G.Gupta, cauneel f0r the respondents 

CORAM: 

HON'BLE MR. M.L.CHAUHAN, MEMBER (JUDICIAL) 

HOU'ELE MR. A.~.BHAUDAPI, MEMBER (ADMIUISTRATIVE) 

0 R D E R 

PER HON'BLE MR. M.L.CHAUHAN. 

The applicant is aggrieved of the order 

d.3.ted 11 • ..'.1.~oo:: (,l.\nn.Al) whereby the ai.:•r;:0 li 0::3.nt 

has been n0tionally promoted t0 the p0st of 

Senior Cler}: in the c0ld scale w.e. f. 17 .4.1995 

and in the revised ecale w.e.f. 1.1.1996 and the 

benefit C•f pay and allc0wances •:•n the i;: .. :.st 0:if 

Seni 0:.r Cler}: was given fr.:.m the date when the 
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aprlicant started performing duties on the said 

poet. The appl i.::ant has filed thie 1::1A thereby 

praying for the f0ll0wing reliefs:-

II i ) 

ii) 

2. 

That the order dated 11.4.~00~ by which 

the applicant has been denied the 

benefit of actual pay and allowance may 

be quashed and set aside. 

That the reepondents may be directed to 

make payment of actual ~ay and 

all 0:"1wance .:.f the pc.st of Seni.:•r Clerk 

from the date the other similarly 

placed persone were granted the said 

benefit and intere~t 3t the rate of 13% 

per annum may be allowed tc· be paid 

arrear accruing thereto. 

Any other aprropriate order or 

direction which the Hon'ble Tribunal 

thinke juet and proper in the facts and 

circumst3nces of the case even the same 

has not been spe·::ifir:::ally prayed for 

but which ie nec~esary to ensure ends 

of justice may ~indly be passed in 

favour of the applicant. 

Cost of the Origin31 Application 

be awarded in favcur cf the humble 

applicant." 

Facte of the case are that the 

applic3nt was initially app0inted as Clerk in the 

Hai lways. The r~spondents 0::onducted sui ta bi 1 i ty 

teet for the post Senior Clerk v ide 
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notificati.:"n dated ::.7. 7 .1·;i0-1. The appl ica.nt 

alongwith other pere,:0ne ·:rualified the same and 

they were preimc.ted t•:. the pc.2t cf Seni.:.r Clerk 

vide order .:latea 17.-LlSi·j: .• Most 0f the persons 

joined the S3id post, tut the 3pplicant c0uld n0t 

join the promoted ;- 0:.st ac he was not relieved. 

The respondente abruptly cancelled the said 

examination without aeeigning any reason vide 

c,rder dated 9. :".1·;1·;15. The pere.:0ns ag9rieved by 

the eaid order filed \~•A n.:... '::.06/1~195 in this 

Tribunal which wae fin3lly dispoeed cf vide order 

d3ted 13.::..::.001. C0py of this order has been 

placed on record as Ann.A7. Fr0m perusal of this 

order/judgment, it is .::le3r that there were 7 

applicants in all and name of the present 

applicant appears at Sl.llo.6. This Tribunal vide 

the case granted the interim .:.rder in favour of 

applicant Noe. 1 to 5. The said order is pla•:::ed 

at Ann.R2, whi·::h will have tearing in this case 

and thus reads:-

"Heard. Admit. Iseue notices t0 the 

resp.:.ndent s for filing their reply 

returnable on ., - r:: .~ r:: 
_,CJ • -' • ,:-f -' • Nc·ticee may be 

given dasti to the applicants' counsel 

for service upon the resp0ndents. 

The learned r:::ounsel f.:,r the 

applicants st :ites that the appl i .::ants 

at serial Nos. 1 to 5 are already 

occupying the higher post. The 

applicants at serial ncs. 6 and 7 are, 

however, not occupying the higher post 
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at present. In the circumstances as an 

interim measure, we direct that the 

applicants nc·=-· 1 to 5 shall not be 

reverted t0 the 10wer pGst till the 

next date. A•::Cl'.:•rdingly, the i:·,peration 

of the order Anne~ure A-1 dated 9.5.95 

is stayed, in s0 far as applicants nos. 

1 to 5 are concerned till the next 

date." 

~-1 Thus from the portion as quoted ab0ve, 

it is clear that no interim relief W3s granted to 

the present applicant, who wae applic9nt No.6 in 

that OA. The eaid GA wae finally disposed of vide 

order dated 13.2.2001. At this stage it will be 

relevant tc. repr•)duce para :-.. 3nd f:. c.f the said 

judgment, which will also:. have bearing in this 

case:-

"5. The impugned .:order dated 9.5.95 

(Ann.A/l) had come up far scrutiny 

bef.:.re Ahmedabad Ben°::h of the ~entral 

Administrative Tribunal in OAs 420, 

421, .J:::: and :.::e,'·~: .. While disi.: .. :·eing •":If 

OA 110 r: ~ •. :, ;•:, r: 
• -' .._. '-' - -' I vi de 0:.rder dated 

Ahemdabad Bench the 

Central Administrative Tribunal 

observed as under:-

"We have 0::onsidered the submissi.::-.n of 

Mr. E.E.Sharma and particularly the 

fact that the same .:.rder dated 9.5.~5 

was consiaered by the Tribunal and 

certain directi0ns were given in OA 
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our decision in these OAs we hold that 

the ar,:.pl i cant had in fa·:t assumed the 

charge as senior clerk on the basis of 

order dated 17.4.94. This has given him 

a certain right and he should have been 

given an opportunity before he was 

be reverted by the 

respondents by order dated 9.5.95. The 

applicant was given regular pri:·mc·ti·::in 

and it is not the case here that he had 

tr:. be reverted to a•:•:ommodate a seni.:.r 

or C·n a •'.::CC•Un t C•f the abolition C•f the 

p•:ist. The failure t.:. give n.:it i.:e t.:. him 

has resulted in non-aherence to the 

principles of natural justice. In view 

of the above and following our decision 

in Pamchandra... • • c3.se we qu3.sh the 

order dated 9.5.95 reverting him to the 

level of junior clerk. Mr. Shevde eays 

that liberty may be given to the 

respondents to prr: .. :eed further in the 

matter. The respondents may take 

whatever actiein is permissible under 

law. 

6. In the light of the above mentioned 

judgment of Ahmedabad Bench of the 

Central Administrative Tribunal, we are 

c•f the view that this appli,~atit:•n is 

hereby .:r:,vered by the said jud9ment. 

Ac·::.:.rdingly, 

under:-

we pass the order as 

The OA is allowed. The impugned 
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order dated 9.5.1005 (Ann.A/I) is 

quashed and set-aside with all 

consequential benefits to the 

applicants. No costs." 

2.2 Thus from the portion as quoted above, 

it is clear that the relief was granted by this 

Tribunal only to applicant Nos. l to 5 while 

relying upon the judgment of the Ahmedabad Bench 

as repr0duced in para 5. The relief was granted 

solely on the ground th.3t the applicants have 

been reverted without giving notice which has 

resulted in non-adherence of principles of 

natural justice and the impugned order was 

quashed. It was further made clear in the order 

that the respondents may take whatever action 

which is permissible under law. Thus, the 

Tribunal did not give any finding whether action 

of the respondents in cancelling the selection on 

account of procedural irre9ulari ty was not 

proper. As :ilready st:tted above, the relief was 

granted to the applicant Nos. l to 5 and interim 

relief was also granted in their favour solely on 

the ground that they are working 0n the post of 

Seni0r C'.lerk, as such they could not have been 

reverted without iseuing show-cause notice and no 

relief was granted to the present applicant as he 

was never promoted to the p0st of 2enicr Clerk. 

It was open for the appli~ant to file a separate 

OA thereby praying for quashing the impugned 

order dated 9.5.95 whereby the examination in 

questi~n was cancelled and eimultane0usly praying 

that he be all0wed to join the promoted poet as 
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he was not allo::iwea tc. join ::uch post on a·::count 

of lapse 0n the part of the respondents as he was 

not relievea. But the applicant has not choeen to 

avail the s.:iid remedy by filing a sep.3.rate OA.. 

Inste3.d he preferred to eink and sail with other 

applicants who were already occupying the higher 

pi:.st. Be that as it may, there was n.:. dire.::ti.:m 

from this Tribunal in OA No. 206/95 that the 

present applicant be promoted to the p0st of 

Senior Clerk and he be given coneequential relief 

of Senior Clerl:. Thus the case of the present 

appli.::ant .::ann·:·t be equated with that c.f other 

applicants in OA u.:.. '.":'.06/·:;l~. whereby they were 

holding the higher post of Seni0r Clerk and they 

were allowed to continue by virtue of the interim 

stay gr.3.nted by this Tribunal and also finally 

relief wae gr.3.nted when the matter was finally 

decided vide judgment dated 13.0~.::001 whereby 

the impugned t:•rder dated 9. : .• 95 wae ·:J1J3.shed and 

set-aside with all consequential benefits to the 

applicants. Thus reading of the extracted portion 

c.f the judgment as reproduced above, it ·::an be 

safely concluded. that the consequential benefits 

reletes i::.nly to appli·::ant Nos. 1 t•":' :. wh1:-. were 

alre.:tdy h.:.lding the post ·=·f Seni.:·r Cler}: and in 

whoee favour the interim stay was also granted by 

the Bench. Be that as it may, since the 

respondents themselves have decided to grant 

n0tional promotion with suitable revision of pay 

scale to the applicant itself was more than 

sufficient to meet the requirement be it of 

either in law ·=·r equity. Thus according t.:. us, 

·~ 
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further claim of the .3.ppl icant f.:.r r.:·ayment of 

arrears as well ie far-fet;::hed and c3.nn•:·t have 

any basis in law. 

3 • At this sta9e, it may be relevant t.:1 

mention here that c0nsequent up0n the iseuance cf 

not i •::ee, the reep•:.ndent s have filed reply. The 

re~pondents have reiterated that the applicant is 

not entitled to ::irreare r:.f sal:n·y ·:·n =i. 0::cr:.unt .:.f 

notional promotion. 

' ., ' 

4. During the c0uree ~f arguments, the 

learned counsel for the resp0ndente has drawn our 

attention t.:· the de·:::isic0n .:.f this Ben.::h of the 

Tribunal in OA Bo.:::~/2003, Jitendra Kumar vs. 

Union of India and .:inr., ae.::ided 0: 0n .Sth March, 

2004 and eut.mitted that the matter is squarely 

covered by the said judgment. We have perueed the 

judgment d.3.ted 8th Mar.::h, :::1)(1..J rendered in the 

case of Jitendra rumar (eupra). Acc0rding to us, 

the matter ie squ3.rely covered by the said 

juagment. In para 4 and 5 of the said judgment, 

this Tribunal has made the following 

c.t.servations:-

"4. During the course .:,f ar·,~um~nts, the 

learned counsel for the appli.::ant has 

drawn ~ur attenti0n to the decieion of 

the Ape~ Court reported in 1998 (8) 3CC 

( ::: ) ':'I·-=··~ -· ·-' '-' to 0:::on tend 

that since he w.3s not relieved by the 

authorities, as such he could not join 

~-.:~-~- ---- - -. -- . _____ _,,. -
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the promotional post c.f Senic.r Clerk 

and, therefore, he is entitled for back 

wages. l>.o:::cc•rding to 1Js, the ratio as 

laid down in the afcresaid cases is not 

applicable in the facts of the inetant 

caee. As already etated ab~ve, in case 

the applicant was not permitted to 

c.ccupy the promc.ti.:mal post ".:'·f Seni0r 

Clerk, he sh0uld have sought direction 

from the Tribunal in earlier OA that he 

te permitted t0 occupy the promotional 

t=·C·st, .::is he was n.:.t rel ievea by the 

respondente. Since it appeare that this 

wae nc·t the ·:::ase of the applicant in 

the earlier OA and in any case no such 

direct ion was issued by the Tribunal 

qua the present applicant, this plea of 

the applicant cannot be entertained in 

this OA, beirig barred by principles of 

constructive res-judicata. if such plea 

was not taken in e3rlier proceedings or 

if such plea was taken, the eame ehall 

be deemed t.:· ha·1e been rejected 38 n0 

relief wae granted in favour of the 

present applicant. On the either hand, 

according to us, the matter i~ co7ered 

ty the decisi0n of the Ape:·: Court in 

the case of State of Haryana vs. 

( L ( ,.., ) ._.: .:, . 1S32 wherein 

it has been held that on the principle 

of 1 n0 wcrk n0 pay', rayment of arrears 

of eal3ry as ordered by the High Court 
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cann.:it be .::.::rnntenancea for the reason 

that the pr0m0tee did not work for the 

period in the pr0moted ca~acity. In 

coming to euch a 0::on°::lusi•:0n the Apex 

Court followed the earlier decision in 

Paluru Pamkrishnaih vs. Union of India, 

1989 sec (L&S) 375 and alsi:i Virendra 

Kumar, G.M., N.Rlys Vs. Avinash Chandra 

Chadha, 1991 SCC (L&3) 62. Further, the 

Pajasth3n High C0urt, Jodhpur Bench in 

D.B.Civil Writ Petition n0.~~~7/0~ and 

other connected matters reported in 

2004 ( l) ATJ 141, Union of India and 

ors. vs. Central Administrative 

Tribunal and ors. while relying on the 

various deci2i0ne 0f the Apex Court in 

para 9 has held that a person will not 

be entitled to .:iny pay 3nd allt)wances 

during the period he dia nat performed 

the duty of higher p0st although after 

due · c0neideraticn he was given proper 

place in the gradation list having been 

deemed to be promoted to the higher 

post w.e.f. the date his junior was 

promoted. No employee can be held to be 

entitled to claim any financial benefit 

retrospectively. At the mo~t he may be 

entitled to re-fi:-catic·n of the salary 

0n the baeie 0f national seniority 

granted to him in different grades and 

he may al eo be entitled t.:. pens i.:0 nary 

benefits. ~I 

- ---· --- - -~--- ~ 
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5. Acc:c.rding tr:. us, the matter is 

ale0 squarely covered by the latest 

de•::ision C•f the Ape:·: Court ( 3 Judges 

decisi·:in) in .=:003 ·~('(' (1··.:::;) w -· _, ·-~ .._ 

1041, A.Y.Scumini vs. State Bank of 

Travan•X•re and Anr.. In that .::ase the 

Apex CC•Urt held that Supreme cc.urt Is 

order granting relief of prom0tion is a 

gesture c.f gratis and n•)t by way of 

Thus retrospective pr0m0tion 

pursuant t·:· su 0::h ··:.rder, the appellant 

therein was not entitled to arrears of 

salariee on th9 principle of no work no 

pay. It was further held by the Apex 

Court that grant 0f relief to the 

appellant keeping in view the delay 

merely due tr:. penaen.::y eif proceedings 

before it, was m0re in nature of 

gesture of gr3tis 3nd n0t ty way of any 

right. Consequently, the notional 

pre m•:·t i c0n given tc· her by the B:rnl: with 

sui tat.le rev isic·n •:rf her pay s,~ale 

itself was more than sufficient to meet 

the requirements be it either in law or 

in equity. The Division Bench, properly 

approached the question in the light of 

the relevant guiding principles and the 

same 0::ould n.:0 t be said tc0 be either 

arbitrary, unreas.:.n.9ble •:.r unsc.und in 

law. As already stated 3b0ve, the r3tio 

ae laid down by the Arex Court is fully 

..---~~==--...... ~---~------ -· --··-·-----------~ 
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applicable in the instant case. Here, 

the Tribunal in earlier OA has not 

protected the right of the applicant in 

the higher post of Senior Clerk whereas 

the persc.ns wh0 had already joined the 

promoted p0st were allowed to continue 

tc work and their right were protected 

by the Tribunal in earlier OA and :is 

su.::h the appl i ,.::ant <::ann.:.t be said to 

have any legal right to continue 

against the p0st 0f Senior Clerk 9nd on 

the principle ~f no work no pay, he is 

not entitled to the arreare on account 

of back salaries. ~ccording to us, the 

notional the 

applicant with suitable reviei0n of pay 

scale itself is more than sufficient to 

meet the requirement as per the 13w 

laid ty the Ape:·: Court in 

A V'I"' •• , ( )" 
_ o l' .• .:>OU ml n 1 S .::ase supra • 

i::: 
_; . In view of the findinge given by this 

Ben•.::h in C1A l1o.'.:'..2,'20(i3, Jitendra I~umar's 0::aee 

(supra) ae 0:1uotecl ab•:·ve, the ~q;:·plicant is also 

not entitled to any religf as the matter is 

squarely ci:0vered on f:icts as well as on law by 

the decision in Jitendra Yumar. Both Jitendra 

Y.umar ana the r·resent appl i·::ant were aprl ic:ints 

interim relief was granted qu9 them by this 

TriJ:,unal. Similarly, the Tribunal in earlier OA 
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has not protected the rights of the applicnat in 

the higher post 0f Senior Clerk whereas the 

persons who had already joined the pr0m0ted ~est 

of Seni0r Clerk were allowed t0 ccntinue to wcrk 

and their ri9hts were prc.te.::ted by the Tribunal 

in that OA. Ae such, the applicant is not 

entitled to arrears of back ealary in view of the 

findings rec 0:-0rded by us in para .J ana :. .:1 f the 

judgment rendered in the .:aee c·f Ji tendra I:umar 

which hae been extra•:::ted above and is equally 

applicable in the instant case. 

6. The OA is- a 0::.::::.rdin9ly diemissed with 

no 0rder as to coets. 

Member (j) 

I 
~ --- - - ~ --- --- ---


