IMN THE CENTFAL ADMIMNISTFATIVE TRIBUMNAL,

JAIFDE BENCH, JATIFUR.
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, - -
Date of decision:lSthﬂarch, 2004

OA Nal 542/2002

Dinesh Fap<cr =/2 Shri A.L.Fapcoor, aged akout 49
yearz, tv/o Failway OQuarter MN<.145%2/BE, Fam Ganj,
Ajmer, presgently working <n the post of Zenior
Clerk under I.0.W. (Morth), Ajmer.
.. Applicant
Versus
1. The Tnien of India through General

Manager, Western Failway, Churchgate,

Mumbai .

2. The Divigional Railway Manager, Weststrn
Pailway, Ajmer Division, District
Ajmer.

.. Respondents

Mr. P.P.Mathur - ccunsel for the applicant

Mr.R.G.Gupkta, <ounsel for the respondents

CORAM:
HOM'BELE MF. M.L.CHAUHAMN, MEMBEER (JUDICIAL)

HOI'ELE MF. A.[.BHAUDAFI, MEMEEF (ADMIUISTRATIVE)

FEF HON'BLE MR. M.L.CHATTHAN.

The applicant is aggrieved of the order
dated 11.4.2002 (Ann.Al) whereby the applicant
has been notiecnally promoted to the\ post of
Senicr Clerk in the ©ld scale w.e.f. 17.4.1995
and in the revised ecale w.e.f. 1.1.192¢ and the
Lenefit «f pay and allcwancez on the post of

Zenisr Clerk was given from the date when the
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applicant started performing dutiez on the said
poet. The applicant has filed this JA thereby

praving for the f-llowing reliefs:-

"i) That the order dated 11.4.2002 by which
the applicant has been denied the
henefit of actual pay and allnwance may
be quashed and set aside.

ii) : That the respcndents may ke directed to
make payment: of actunal cay and
ailowance of the past of Senior Clerk
from the date the other similarly
placed persocns were granted the said
benefit and interest at the rate <of 12%

"per annum may he allowed to be paid
arrear accruing thereto.

Any other appropriate order or
direction which the Hon'ble Tribunal
thinkes just and proper in the fackts and
cirecumestances of the cése even the same
has nnt hkeen specifically prayed for
but which is necessary to ensure ends
nf Jjustice may kindly be rpassed in
faveur of the applicant.

Cost of the Original Application

be awarded in favecur <of the humble

applicant."

2. Facte of the «rcase are that the
applicant was initially appointed as Clerk in the
Railwave. The respondents conducted suitakility

test for the poest of Zenicr Clerk vide

o
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noctification dated 27.7.1%%d1. The applicant
alongwith other persons qualified the same and
they were promcted to the post cf Senicr Clerk
vide order dated 17.1.1935, Maost of the persons
jnined the said post, kut the applicant could not
join the promoted post az he was not relieved.
The respondents abkruptly cancelled the said
examination without assigning any reason vide
order dated 9.5,1995. The persons aggrieved by
the gaid order filed oA Mo, 20&,/1995 in this
Tribunal which was finally dizpcsed of vide crder
dated 13.2.2001. <Ceapy of this corder has been
placed on record as Ann.A7. From perusal of this
order/judgment, it is =lear that there were 7
applicants in -all and name of the present
applicant appears at 31.1lo.&. This Tribunal vide
nrder dakted 15.5.1%%5 (Ann.FZ) while admitting
the case granted the interim order in favour of
applicant Nos. 1 to 5. The =aid crder is placed
at Ann.R2, which will have kLearing in this case
and thus reads:-
"Heard. Admit. 1Iszue notices ¢t the
respondents for filing their reply
returnahle on 20.5.25, MNetices may be
given dasti to the applicants' counsel
for service upon the respondents.

The learneAd councel for the
applicante =2tatee that the applicants
at egerial DNeme. 1 to 5 are already
ncoupying the higher post. The
applicants at =erial ncs. € and 7 are,

however, nost cocupying the higher post
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at present. In the circumstances as an
interim measure, we direct that the
applicants nces. 1 to 5 ghall not be
raverted to the lower post t£ill the
next date. BAcecordingly, the operation
¢f the order Annexure A-1 dated 9.5.95
ie stayed, in so far as applicante nos.
1 to &5 are concerned till the next
date."
2.1 Thus from the portion as ¢guoted above,
it is clear that no interim relief was granted to
the present applicant, who was applicant Mo.6 in
that OA. The c=aid A was finally dispcosed of vide
order dated 12.2.2001. At this stage it will he
relevant tc¢ reproduce para 5 and £ <f the g=aid
judgment, which will als: have Lkearing in this
case:-
"5. The impugned order dated 9.5.95
(Ann.2/1) had <ccme up for scrutiny
befsre Ahmedabad Rench <f the Central
Administrative Tribunal in 0O2s 420,
421, 422 and 528,35, While diepceging of
OA llo.523 /%5, vide crder Adated
16.8,.20040, Ahemdabhad PBench «f the
Central Administrative Tribunal
chserved as under:-
"We have considered the submiszsiosn of
Mr. FE.E.fharma and partioularly the
fact that the same order dated 92.5.95
was coneidered Ly the Tribunal and
certain direcﬁions were given in O0A

Wo o420/95, 121/98 and 422795, Following
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cur Adecision in these 0OAs we hold that
the applicant had in fact assumed the
charge as senicr clerk on the basis of
rnrder dated 17.4.9%4, This has given him
a certain right and he should have heen
given an opportunity before he was
scught ta he reverted by ﬁhe
respondents by order dated 2.IZ.25. The
applicant was given regular promotion
and it is not the case here that he had
te be reverted to accommodate a senior
or cn account of the akolition of the
rost. The failure to give notice to him
has resulted in ncn-aherence to the
principles of natural justice. In view
of the akove and following cur decision
in PRamchandra..... case we quash the
crder dated 9.5.95 reverting him to the
level o»f Jjunior cierk. Mr. Shevde cays
that likerty may ke given to  the
respondents to proceed further in the
matter. The respondents may take
whatever actiocn is permissible under
law.

€. In the light =f the abcve menticned
judgment <f Ahmedakad Bench of the
Central Administrative Trikunal, we are
of the view that this applicaticn is
hereby covered by the said judgment.
Accordingly, we pass  the corder as

under: -

The OA is allawed. The impugned
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order dated 2.5.1995% (Ann.A/1) is

quashed and set-aside with all

consequential benefits to the

applicants. No costs."
2.2 Thus from the portion as Jqueted above,
it is clear that the relief was granted by this
Tribunal only to applicant MNocs. 1 to 5 while
relying upon the judgment of the Ahmedabhad Bench
as reproduced in para 5. The relief was granted
solely on the ground that the applicantz have
been reverted without 4giving notice which has
resulted in non-adherence of principles of
natural “justice and the impugned «order was
quashed. It was further made clear in the order
that the respzsndents may take whatever action
which 1is permissible under law. Thus, the
Tribunal did not give any finding whether action
nf the respondents in cancelling the =zelection on
account of procedural irregularity was not
proper. As already stated above, the relief was
granted to the applicant Hos. 1 tc 5 and ihterim
relief was also granted in their favour solely on
the ground that they are working on the post of
Seninr lerk, as such they could not have bLeen
reverted without issuing show--ause notice and no
relief was qgranted to the présent applicant as he
was never promoted ko the post of Senicr Clerk.
It was open for the applicant to file a separate
OA thereby praying fer Jguashing the impugned
order dated %.5.95 whereby the examination in
questinn was cancelled and simultanecusly praying

that he be allowed ton join the promokted post as



he was not allowed to jein zuch post on account
of lapse on the part of the respondents az he was
nct relieved. But the applicant has not chosgen to
avail the s=aid remedy by filing a separate OA.
Instead he preferred to sink and =ail with cother
applicants who were already occupying the higher
post. BPe that as it may, there was no direction
from this Tribunal in A& HNo. 206/95 that the
present applicant be promcoted to the post of
Senicr Clerk and he he given concsecuential relief
of Senior Clerk. Thus the case ~f the rresent
applicant cannct be eqgquated with that «of other
applicants in OA Iz, 208/95% wherekhy they were
hzlding the higher poat of Senicr Clerk and they
were allowed to continue by virtue of the interim
stay qgranted by this Tribunal and also finally
relief was granted when the matter was finally
decided vide Jjudgment dated 12.02.2001 whereby
the impngned asrder dated 2.5.95 was cuashed and
set-aside with all consejuential hLenefits to the
applicants. Thus reading -f the extracted portion
~f the Jjudgment as reproduced above, it <can he
safely concluded that the consequential benefits
reletes cnly to applicant Mos. 1 to & whe were
already h~1lding the post of ESeniosr Clerk and in
whroee faveour the interim stay was alsc granted by
‘the EBench. PBe that as it may, since the
respondents  themselves have decided te¢ grant
noticnal promoticn with suitakhle revisicon «f pay
s~ale to the applicant itself was more than
sufficient to meet the requirement ke it of

either in law or equity. Thus according to us,

L%



further claim of the applicant for payment of
arrears as well is far-fetched and cannct have

any hasis in law.

3. At this stage; it may be relevant to
mention here that consesuent upon the issvance cf
notices, the respsndents have filed reply. The
respcndents have reiterated that the aprlicant is
not entitled tn arrears of =alary on account of

notional promotion.

4, Puring the =ssurse «f argqumentes, the
learned councel faor the respondents has drawn our
attention to the decisicn 2f this Eench of the
Tritumnal in ©A Mn,22/2002, Jitendra TFumar vs.
Inion of India and anr., decided =~n Sth March,
2004 and submitted that the matter is sguarely
covered by the =gaid judgment. We have perused Ethe
judgment dated 2th March, 2001 rendered in the
caze of Jitendra Fumar (supra). 2ccording te us,
the matter is squarely o<nvered by the said
judgment. In para 4 and £ of the =aid judgment,
this Tribunal has made the focllowing

chservations: -

"4, During the course <f argumenkts, the
learned counsel for the applicant has

drawn ~nr attenticon to the da2cision of

td

the Apex Court reporied in 1955 (2) 2C
762 and 1993 (%) S22 223 ko contend
that since he was not relieved ky the

aunthorities, as such he <-ould not Jjein
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the pgpromotional post of Senier Clerk

and, therefore, he is entitled for back

- wages. According teo us, the ratio as

laid dAown in the afcoresaid cases iz not

0]

applicakle in the facts of the instant
cace. Bs already stated ak:ove, in casze
the applicant was not permitted to
cccupy the premcticnal peost ~f Senier
Clerk, he shcould have scught direction
from the Trikunal in earlier OA that he

Le permitted to occupy the promctional

=3

pcet, as he was not relieved by the
respondents. Zince it appears that this
was nct the case of the applicant in
the earlier DA and in any case no such
directiocn was issued by the Tribunal
qua the present applicant, this plea of
the applicant cannof Le enterftained in
this 02, bkeing barred by principleszs of
constructive res—judicata. if such plea
was not taken in earlier proceedings or
if zuch plea wae taken, the came shall
be deemed tc have bLeen rejected as nn
relief was granted in faveur of the
present aprlicant. On the other hand,
according tc us, the matter i=z covered
ky the Adecision of the Apex Court in

the case o State of Harvana vs.

C.F.cupka, 1999 222 (L&2) 622 wherein

it has bkeen held that on fthe principle
of 'no werk ne pay', rayment of arrears

of calary as acrdered by the High Court
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cannat be oounktenanced for the reason
that the promotee did not work for the
period in the promcted caracity. In
coming to such a <conclusion the Apex
Court fnllowed the earlier decision in
Paluru Pamkrishnaih vs. Union of India,

1982 a3t (Lg

47]

(o

) 375 and alss Virendra

Kumar, G.M., M.Rlys Vs. Avinash Chandra
Chadha, 19221 322 (L&3) ¢2. Further, the
Pajasthan High Court, Jodhpur Bench in
D.B.Civil Writ Petitien Ne.2227/02 and
other connected matters vreported in
2004 (1) ATJ 141, Union of India and
ors. vs. Central Administrative
Tribunal and ors. while relying on the
variosug decisions of the Apex Court in
para 9 has held that a person will not
be entitled to any pav and allowances
during the pericd he 4id not performed
the Auty of higher post although after
due - coneideraticn he was given proper
place in the gradaticon list having been
deeméd t> be promoted to the higher
post w.e.f. the date his Jjunior was
promoted. Mo emplcoyee can be held to be
entitled to claim any financial kenefit
retrospactively. At the most he may be
entitled to re-fiwation of the salary
nn the basis «of notionél senicrity
granted to him in different grades and
he may aleo be entitled t= pensicnary

benefits.
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5. According t£o us, the matter is
ales squarely covered by the latest
decision o~f the BApex Court (2 Judges
decision) asz reported in 2003 22C (L&3)

1041, A.¥F.Scumini wva. State PBRank of

Travancore and Anr.. In that case the

Apex Cemrt held that Supreme Court's
order granting relief of prdmotion is a
gesture «of gratis and not by way of
right. Thus retrcspective promotion
pursnant to such order, the aprpellant
therein was not entitled to arrears of
salaries on the principle <of no work na
pay. It was further held hy the Apex
Court that grant of velief to the
arpellant keeping in view the delay
merely due to pendency of proceedings

before it, was maore in  nature of

"gezsture of Jgratis and not by way of any

right. Censequently, the noticnal
premeticon given to her by the Bank with
suitakle vrevisicn af her pay scale
itself was more than sufficient to meet
the regquirements be it either in law or
in equity..The Divisicn Bench, properly
approached the guesticon in the light of
the relevant guiding principles and the
same <ould not ke said toe he either
arbitrary, wunreascnable <r unscund in
law. As already stated above, the ratino

as laid dAown ky the Apex Conrt iz fully




arplicable in the instant case. Here,
the Tribkunal in earlier OA has not
protected the right «f the apblicant in
the higher pcst of ZSenicr Clerk whereas
the perscns whe had already joined the
promoted post were allowed f£o continue
tc work and their right were rprotected
by the Trikunnal in earlier OA and 3as
"euch the applicant cannct he said to
have any 1legal right teo continue
against the past of Senior Clerk and on
the principle 2f no work ne payv, he is
not entitled to the arrears on account
of hack salaries. According to us, the
notional promotion given nl the
aprlicant with snitakble revision of rpay
scale itself is more than sufficient to
meet the recquirement as per the 1law
laid down by the Apex Court in

A.F.3cumini's case (supra).”

5. In view ~f the findings given by thi

o
N
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Eench in <A 110.22,/2003, JitendAra Fumar's esas

D

(supra) as moted above, the applicant is aleso
not entitled to any relief as the matter is
gquarely coovered on facts as.well as on law hy
the decizion in Jitendra Tumar. Both Jitendra
¥Yumar and the rpresent applicant were applicants
in 02 Wa., 206/5%5 decided on 12.2.2001 and na

interim relief was granted oua them by this

Trikbunal. Similarly, the Trikunal in earlier 02




has not protected the rights of the applicnat in
the higher pos =~f GSenior <Clerk whereas the
rersons who had already jcined the promated post
nf Senior Clerk were allowed te ceontinue te werk
and their rights were protected by the Tribunal
in that ©0a. B3s euch, the applicant is not
entitled to arrears <f back salary in view of the
findings recorded by us in para 4 and &% of the
judament rendered‘in the case of Jitendra EKumar
which has been extracted above and iz egually

applicahle in the instant case.

6. The OA is aczcordingly diemissed with

no osrder as to costs.

(A.F.BHALDERT)

ber (A) Member (J)
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