IN THE CENTE2AL ADMINISTRATIVE TFRIBUNAL, JAIPUR BENCH,
JATIPUR
Dated of order: D .09.2003
OA Mo.508/2002
Bhambu KRam s/o Shri Devi Sahai r/o‘PL—GG, Foli Coleny,
Hesry Tanwar Hagar, Jaipur, precently retd. as Postal
Assistant, Jaipur General Post Office, Jaipur.
.. Applicant
Versus
1. The Union of India through the Secretary te the
Gevt. of India, Department of Posts, Dak Bhawan,

Sansad Marg, New Delhi.

2. Chief FPostmaster General, PRajasthan Circle,
Jaipur.

3. - Senicr 3updt. FPcst Offices, Jaipur City Dn.,
Jaipur.

.. Respondents

Mr. P.W.Jatti - ceouneel for the applicent.
Mr. T.P.Sharme - counsel fcr the respondents.
CORAM:

HON'BLE MR. M.L.CHAUHAN, MEMEER (JUDICIAL)

HON'RLE MR. A.L.EHAMNDARI, MEMBER (ADMINISTRATIVE)

PER HON'BLE MR. M.L.CHAUHAN

The applicant has filed the present OB against

; S

the impugned corders dated 11.4.2001 (Bnn.R27) and_16.4.2002
16.4.2002

00

e

U/

(Ann.Al) whereby the period from 5.12.2000 to 19.12.
was ordered to be tresated as dies-non in acrcordance with
kule 162 of the Fostal Manual Vol.III. In relief, he hés
prayed that these crderz msy kindly be oquashed and set-
aside and the respondent HMNo.3 be directed teo sanction

leave from 5.12.2000 to 19.12.2000 and to draw the pay and

-

allowances fcr the said period.
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2. Facts of the rase are that the applicant while
working as Peostal Assistant, Jaipur City Post COifice
preoceeded on leave w.el f. 2,12.2000 to 19.,12,.2000., He
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assured duty on 20.12,2000, The e of the applicant is

that though he was esanctioned eave from 2.12.2000 to

Yy

C

2.12.2000 Lkut the rest of the period fromr 9.12.2000 to
19.12.2000 has hkeen treated as dies-non erbitrarily. It
has been pleaded that he fell i1l on 1.12.2000 in the
afternnon and submitted medical certiricate w.e.f.
2.12.2000 to 8.12.2000 to the Pestmaster, Jsipur City Post
Nffice. Further o~ase of the applicant is that he remsined
in continucus treatwent in the MNsticnal Institute of
Ayurveda, Jorawar <Singh Gate, Jaipur &and the mredical
autheority advised the applicant not teo join duty and take
rest. It is furthér rleaded that there was a pcsetal striké

in the Departmwent and all the peost coifices were closed. He

depnted his son tn deliver necessary medical certificate

ot

n the nffice of Efenicr Superintendent Post Offices but
the ~nffiriale in the contrql roomr did not take the medical
certificate, According te the applicant, the certificate
~f sickness w.e.f. D.12.2000 for 7 days wes issued Ly the
competent autheority. When ne leave was sancticned by the
Senicr ZSuperintendent of Post OQffices upto a lcng time,
the applicant submitted &zn application dated 2.2.2001
(Ann.25) thereby reauesting that the applicant ie facing
hardship and as such calary for the month of December,
2000 may be released. When nothing was heard from the

respondents, he has filed OA HMo.93/2001 Lbefcre this
Tribunal and this Tribunal vide ovrder dated 7.3.2001
(Ann.AR) directed khe respondents to decide the

rerrezentaticon dated 2.2.2001 within a2 pericd cf one menth
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fror the date of receipt of the order Ly a reascned and
spealking order. The s3id representaticn was decided Ly the
resrondent MNo, 2, Seﬁior Surperintendent of Fost Offices
vide impugned order dated 11.4.2001 (2nn.A7). Vide this

crder the rpericd w.e.f. Z2.12.2000 to

[}

12,2000 was
sancticoned as ceomwmuted leave on medical certficate whereas
the pericd w.e.f. 9.12.0000 te 19,12.2000 was treated as
dies-non as per rule 162 of the Pocstal Manual Vol,.ITT
aprplying 'no work no pay' principle. Against this order
(Ann.27), thé épplicant submitted & representaticn dated
27.4.2001 (Ann.A3) te the Director, Postal Services. The
said representatiom was decided vide érder dated
231.2.2001 (Ann.29) and the case was reriktted hack tc the
respondent 2.3 to decide the matter in the light cf the
cffice crder 17.8.2001 which stipulates that where the
pericd is to be treated as dies-non, sufh an order can be
rassed cnly after issuing a show-caunse notiée to fhe
official concerned hefore rpassing the order of dies-non.
Pursuant to the aforesaid crder passed by the Director of
Fostal, the respondent 1.3 has passed s fresh order dated
l1a.4.2002  (Ann.Al)  thereky helding that it was the
personal respeonsikbility to submit his medical certificate
within the prescriked time, Lkut he failed tc do sc and
submitted his mwedical certificates dated 9.12.2000 and
16.12.2000 at the time of fjoining his duty con 20.12.20090

ss admitted in pavra 4 of his representaticn. Accordingly,

&ahbsence periocd w.e.f. S.12.2000 to 19.12.2000 is ordered

to Le treated as dies-non in acceordance with rule 162 cf
the Postal Manual, Vel.III. It is against this order that

the applicant has filed the present OA for the afaressid

reliefs. !q/



Leh]

: 4

2. The respcndente have filed reply. In the reply,

it has keen stated that thev nedical certificate dated

[gS]
()

L12.200 feor a rericd of 7 days was subritted to the
respondents at Jaipur City Poet Cﬁfi&e on 2.12,2000, It
was his personal duty to‘smeit sick certificate to the

competent authority within the prescribed time limit as
reguired vide'rﬁle 162 «f the Postal Manual Vcl.IiI. The
sickness certificates dated 9.12.2000 and 16.12.2000
covering the périod from D9.12.2000 teo 19.12.2000 was
received on 20.,12,2000 with an incrdinate delay. A= such
the period of sksence from 5&1:.:cmmn teo 19.,12.2000 was
crdered te Le treated as Hdies—non after taking into
ccneideration the répresentation dated 25.10,.2001
submitted Ly the Eificial in reeponse to the shoﬁ—caﬁse
notice. Had the applicant followed the rules and submitted

the mediral certificate in time, he would have bheen

granted the leave accordingly.

4. The applicant has filed rejcinder. It has been
reiterated that the intimation of sickness c<f the
applicant was in the «cffice «of vrespondents w.e.f.

2.12.2002, therefsre the arplicant was entitled teo bhe

granted leave on the habsis of the medical certificate and

the &cticn ¢f respondent No.2 for treating the periad

w.ee.f. 9.12.2000 to 19,12.2000 as dijes ncon is not  a

cocrrect action and is ccontrary te the rules.

5. We have heard the learned counsel for the parties
and gone through the material placed on record.

5.1 The Juestion which reguires cur consideraticon is

whether the pericd from 2,12.2000 to 19.12.2000 can hbe

treated as dies-ncocn simrply hkecavse the applicant has

o
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submitte@ redical certificates after a lapse of 10 and 3
days though admittedly prior te 20,12.2000, when he was
declared fit by the Doctor. At this stage, it wcoculd be
appropriateA tce vreproduce the relevantv poertion of  the
Government instructions as iésued vide DG, P&T's letter
Nc.6/25/70-Disc.I(SPE—I) dated &5th Octoker, 1975 which
deals with the action for unaunthorised absence from the
duty or ocverstaval. Para 1(iii) of the faid letter reads
as under:-

... If & Government servant absents himself

abruptly or aspplies for leave which is refused in

the exigencies of service and still he happens to

"
]

absent himself from duty, he shouid be told

f

]

the consequences, wvic. that the entire pericd
absence would ke treated  as unauthori:éd,
entajling lese of pay for the periecd in cuestion
under rprovise to Fundémental Fule 17, thereby
resulting'jn k.reak in servicé.AIf, however, he
reports for duty before or after initiation of
discjpliﬁary pfoceedings, he may ke taken Lkack
for duty hkecsuse he has not hbeen placed under
suspensicn. The diesciplinary action may be
concluded and the pevicod éf abéence treated as
unauthcrized resulting in - losse in pay and
allowvances for the ‘period -f aksence under
priviec to FR 17.(1) and thus & break in serﬁice.
The auesticn whether the hkreak shonld ke ccndoned
or mnot  and treated as dies non  should be
considered only after conclusion Qf the
-disciplinary proceedings and that toc after the
Government servant represents in this regard.”

From the portion as extracted above, it is

L%
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evident that if a Government servant absents himself
abruptly or applies fcr leave which is refused in the
exigencies of service and still he happens to absent
himself from duty, he should be told of thé consequences
that the entire period of absence wculd be treated as
unauthorized, entailing loss of pay for the period in
guestion as per the provision to FEK 17 thereby resulting
in break in sefivce. The instructions further stipulates
that in case the employee reports feor duty, he .may be
taken back for duty becuaée he has not been placed under
suspension and disciplipary action should be initiated
against the defaulting Gevt. official and the period of
absencé ray be treated as unauthorised resulting in less
in pay and allowances for the pericd of absence under
proviso to FR 17 (lf which may result in break in serivce.
The auestion whether bréak .€hould be condcned cr not
should be considered after considefation of the
disciplinary rprcceedings and after the Govt. servant
represents in thie regard. Admittedly, in this case no
such procedure wes follcwed by the respondents. Pather, on
the facts &as etated ahove, it 1is apparent that the

applicant who fell ill on 1.12,.2000 afterncoon proceeded on

redical leave w.e.f. 2.12.2000., In that behalf he at the
firet instant subritted medical certificate from 2.12.2000
to 8.12.2000 and this pericd from 2.12,2000 te S.12.2000

was reqularised 2s ccrmuted leave on medical certificate.
However, the 'period we.e.f. 92.12.2000 te 12.12.2000 was
treated as dies-non simply on the grbund that the medical
certificate was subritted by the applicant after a

ccneiderable delay. Even if the version of the applicant

that he subritted the wredical certificate on 9.12.2000

through his son to be presented in the office of

%



: 7
Superintendent =f Post Offices, lImt the officiales whe were
performing the duty in the contrel room did not take the
certificate as there was strike during the relevant rericd
is iQnored, the fact vemains that the applicant resumred
hie duty on I0.12.2000 and eveh as per the version <of the
respondents, the medical certificate dated 9.12.2000 and
16.12.2000 were esubmitted in the <ity Fost Cffice on
19.12.2000 late by 10 and 2 days, this cannct ke a grcund
for treating the period of aksence from 9.12.2000 to
19.12.2000 as dies-nen jn‘vjew of the provisgions Juoteé
akbcve. The fact alesc remraine that the app]icant.was i1l
and he was on medical leave continucusly w.e.f. 2.12.2000
te 19.12.2000. He had submitted a médical certificate for
7 dayes immediately on Z.12.2000 ~on the same date and this
pericd was regularised Ly the respondente. It is not the
case of the réspondents that the medical wcertificate
issued on %.12.2000 and 14.12.2000 as esubmitted on
1$.12.2000 are nct genunine medical wcertificates, whereas
the respondents have accepted fthat the epplicent was ill
and sancticned leave for first 7 dayvs. It cannot ke said
that = the remaining aksence of the applicant w.e.f.
©9.12.2000 to 12,12.2000 are unauthorised absence from duty
or overstayal «f leave. As esuch the action of the
respondents is illegal and withcut any validity of law and
as such the impugned corder 2nn.Al deserves to be quashed

and set-aside.

5.2 llow let us alss examine the ~case of the applicant
in the light of Fule 1< «f the Fostal Manual Vel.III on
which emphésis “has keen laid by the respondents for
treating»the pericd from 9.12.2000 te 19.,12.2000 as dies-

non. Extract of Fule 142 of the Postal Manual Veol.III has
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been annexred as Ann.Al2 of this 02 which reads as under:-

"16¢2. Permission te avail of casnal or/other
leave should ke taken in advance unless there are
corpelling treasons of mwedical or other urgent

nature. An applicant for leave is not allowed to

;avail himself of it or teo guit his office cr his

station until the leave is sancticned and he has
formally made cver charge to  the «afficer
appointed to relieve him. In cases where the
absencé of an cfficial is due te carpelling
reasons, he shguld send immediate intimaticn to
the head of his office by the guickest possikble
means and if thevintimation has to he posted, it
must ke posted the same day. He should  also
satisfy the head of the ~ffice as to  the
necessity «f nct taking rermission te abesent
himrself froem cffice in advance. In cases of
severe illness where leasve is required 'for
redical reasons and the official is not akle to
attend tc his duties, he shouldﬁsend the medical

certificate in accordance with the procedure laid

n

down in  Fule 229 of the Es «of +the FP&T
Cbmpilation -f the FRs and SFs alongwith the
first intimaticn cr later on during the ~ourse of
that day. The mredicael certificate should also
definitely menticn that date from _wﬁich the
applicaﬁt.is unwell and munable to attend te his

duties. Failing the producticon of guch 2

certificate no pay can Le granted to  the

applicant and he will ke liakle toc ke granted
leave without P3ye.oo"

This rule nowhere states that the pericd will Le

®
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‘treated as dies-non in cace the medical rcertificate is not

produced within the prescrikbed time. What the rule
étipulates is that casual or other leave should ke talen
in advance unless there are ~orpelling reascns of medical
or other urgent nature. 1In the' -ase of absence of an
official due to corpelling reasons, he should send
immediaté intiraticn 'to the head of hies office by the
quickest possikle means and if the intimatibn has to be
posted, it mrust Lke rposted the same day. He sheould aleo
satisfy the head o«f the office as to the necessity of net
teking permission te  absent himself from office in
advance. In cases «cf eevere illnesé wheré‘ leave is
required for medical reas@ns and'the cfficial is net ahle
to attend to his duties, he should send the medircal
certificate in accordance with the prccedure 1aid down in
Rule 229 of the SFe of the F&T Compilation ¢f the FPRs and
Ske alongwith the first intiwation or later on during the
course of that day. The medical certificate should also
definitely wmention the date from which the applicant is
unwell and uhable te attend to his duties; Failing the
proaucfion cf such a certificate no pay can ke granted to
the applicant and he will ke 1lisble t:c be granted leave
without pay. Thus, this?ﬁtﬁhere cstates that id there is a
delay in submissicn of the wedi:ai cerktificate, the pericd
hes tc be treated as dies-non. For the sake of repefitjon,
it must be stated that what the rules stipunlates iz that
cfficial concerned should sent irmediate intimation to the
head cf cffice regarding his sickness»on the same day. By
submitting a sickness certificate:of 7‘days on 2,12.2000
the aﬁfhority Leing satisfied'aboui the genunineness of the
illness c¢f the applicant‘and gancticoned the leave of 7

days. It is not the cese of the reepcndents that the

4
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medical certificates which were subwifted by the applicant
for the pericd from D.12.2000 to 15.12.2000 do  not
indi-ate the date frcm which the applicant is.unable to
attend duty. It is also not their casé‘fhat the applicant
has failed to preaeduce the medical cerﬁificate agd és su~h
no pay can ke granted to him in terme cof the afcresaid
rule. Theréfore, the respondents have wrpngfully arplied
rule 162 in the Case of the applicant while treating fhe
pericd frem S.12.2000 te 19.12.2000 as dies-non and as
such the acticn of the reépondents while treatiﬁg the said

rericd as dies non cannot be legally sustained.

G. In view of what has Ieen 'statedk above, the
irpugned rcrder 16.4.2007 (Ann.Al) ig hereby suashed and
cset-aside. The respondente are directed to regularise the
period from S.12.2000 to 19.12.2000 as pericd spent on
cermuted leave on redical certificate. The aprlicant chall
alsc ke entitled focr salary aend allowances fcr- the

afcresaid period. Such an exercise shall ke ceomrpleted by

the respondents within a2 pericod of tws monthe from today.

7. The OA is dispused of accordingly with ne order

as to coste. O

(A.K.BHANDARTI)

Merber (A) Member (J)



