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CENTRAL ADMINISTRATIVE TRIBUNAL

JAIPUR BENCH ; JAIPUR.

Friday, the 12th Day of December, iwo thousand
three.

O.A. No. 493/2002.

The Hon'ble Mr. 1.K, Kaushik, Judicial Member,

The Hon'ble Mr. A.K. Bhandari, Admiristrative Membaear.

H.S. Shekhawat,

S/0 Shri Bane Singh Shekhawat

R/o Dishnau House,

Devdutt Nagar,

Dhola Bhata,

Ajmer : Applicant.

Mr. C.B. Sharma: Counsel for the applicant.
Versus.

1. The Union of India through
its General Manager, North Western Zone
North Western Railway, Jaipur. 302 006,

2. Divisional Failway Manager,
North Western Railway, Ajmer Divisian, Ajmer.
3. Senior Divisional Personnel Officer,

North Western Railway,
Ajmer Division, Ajmer.
: Respondents.

Mr.R.G. Gupta: Counsel for the respondents.
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ORDER

Per Mr. J.K. Kaushik, Judicial mmembey.

It is the third journey of Mr. H.S. Shekhawat, to the Tribunal
and in this Qriginal Application he has claimed the following
reliefs:

"} thatrespondsants may be directed to allow the applicant
next higher scale of Ps. 1600-2660/5500-9000 with effect
from 01.03.93 and further Rs. 6500-10500 with effect from
May 1998 from the date junior so allowed by quashing charge
memo dated 15.06.94 (Annax. A 11) with all consequential
Benatits including arrears of pay and allowznces taking into
consideration representation dated 21.01.2002 (Annes. A/1).

ii)  thatthe respondents be further directed not to force the
applicant to appear in selection for the scalz Rs. 5500-9000,
as applicant already passad selection process of lowar scale
by delzting name of the applicant in the order dated
04.12.2001 (Annax. A14) and to assign correct seniority in
the respective higher scales taking into consideration of
seniority of lower grade.”

2. The material facts necessary far adjudication of the

o

controversy involved in this case are that the applicant was initially
appointed as Commercial Clerk in the year 1972 and enjoyed his
next proemotion to the post of Head Booking Clerk with effect from
17.05.36, in the scale of pay of Rs. 1400-2300 (subseauently

revised to Rs. 5000-3000). He becarme due for promaotion in the pay

P
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scale of P's. 1600-2660 and his juniors like Shri O.P. Sharma, C.G.
Carolias and M.P. Jain, were allowed the benefits under the up-
gradation scheme with effect from 01.03.22, At the relevant time

the applicant was faced with major p2nalty charge sheet, which was

issued to hirn on 30.03.87. The further facts arz that the applicant

=



was fransferrad to Bhuj when the disciplinary proczedings were
rending against him. By arder datzd 22.07.58 he was inflicted th(,
penzlty of removal frorm service. On appeal tha same was modified
to reduction to next lowszr grads for five years, The penalty was
enhanced by higher authorities to removal again, after zerving a
show causz notice. The same was challenged before a coordinating
Bench at Ahermedabad in O.A. No. 124/90. The sare was partly
allowed and tha nenalty order was quashed. The review anplication
fited by the respondents was also dismissed vide order dated

04.10.93.

3. After the dismissal of the review application, the applicant
was taken back on duty and the intervening pariod, from 21.07.83

to 21.01.94 i.2, from the date of remaoaval to the date of

A8

rzinstatemant was treated as period spent on duty vide order dated
12.05.94 ( A/3 Yas corrected by order datzd 10.06.94( A/5 ). The
payment for the period from 31.07.25 10 21.03.90 haz not been
meade 30 far, in spite of the representation made by the applicant in
this regard. The charaz shest dated 20.03.27 was alzo dropped by

the respondanis themselves vide order dafted 16.05.94.

(I.'

Subsequantly another charge sheet for major penalty has been
issu=d on 13.06.94 on the same allegations, in contravention to the
order passad by the Ahemedabad Bznch of the Tribunal. A nctice
for demand of justice was also sent by him through his counsel on

05.07.94 appraising thet subsaquent chargs sheet cannat be issued.

>
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= The applicant made ancther attempt by filing O.A, o, 229/96
befare the Ahemeadabad Bench of this Tribuna!, but the same was
not entertainad for want of jurizdiction and caras o be disposed of
vide order dated 06.06.2001. The applicant submitted his objection
to the Inquiry Officer «:M 14.12.90 and thareafter no ingquiry
procesdings were conducted. The applicant did not get any
promation since 1986, He was due for next promation in the year
1993, but the cams was not allowed dus to eistenc:z of removal
order. The removal eraer was guashed by the Ahemedabad Benc\h
of this Tribunal and the respondents were directed to take a
decision in the matier according to law within a period of two
months. But nothing was done within the said period even though
the respondents themselves dropped charges vide order dated

16.05.94.

5. During the pendency of the disciplinary proczedings and the

correspondences with the respondents, some juniors to the applicant

1
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have been promoted to the next grade in the scale of pay of P!

S500-9000 and Ps. #500-10500 with effect from 01.03.932 and

(&

04.05.93 respectively, wherzas the applicant is still working in the
scale of pay of Ps. 5000-5000. His representation for giving him
due promotion is still pending. He is similarly situated to that Shri

Brianwari Lal Meena and he has passad the selaction of the lower

grade and ther= is no need to pass the selection of the kigher grade.

X ‘



P ——

He is not even allowed the promotion on adhoc basis. He had
carlier approacned this Tribunal vide GLA. No. 391,02, but the same

was allowed to be withdrawn with licerty to file fresh O.A.

6. Thea salient grounds on which the applicant has filed this O.A.
have bzen enunciated in para 5 and its sub paras. We shall deal

with the same in the later part of this order.

7. The respondents have resisted the claim of the appiiu:avnt and
have filed exhaustiva reply to the Q.A. They have talen the
prefiminary «hjection of limitation in filing the Q.A, and have
averred that the Q.A is barred by limitation as per Sec. 21 of the
Administrative Tribunals Act, 1985 and the O Ais liable to be
dizmizsed on this ground alone. Heis not entitled to the promotion
in the higher grade with effect from 01.02.93. He was entitled rfor
promation only subject to gualifying in the written examination
held on 04.12.2001 (Annex. A.14), result of the same is still
pznding. The nexi ground of defence of the respondents is that the
applicant is also not entitled to get promotion in the scale of pay of
Ps. 5500-9000 with ffect from 01.03.93 and the benefit o
upgradation is not applicable to him at this stage. Thereis no
dispute that the applicant was issued with the charge sheet and hea
was ramoved from service, the penalty was madified and again the
penalty of remaoval from service was imposed. He has also filed

anothar O.A before the Ahemedabad Bench of this Tribunal and the
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pariod from 31.07.85 t0 26.02.22 has been treated as spant on duty
and 3 fresh charge sheet has bzen issued on 15.06.94, since the
rzspondants were given liberty to procead further with the inguiry
hut due ko the stay ordar of the Ahemedabad Bench of this Tribunal,
the departmental inquiry in terms of the fresh charge sheet was
withheld. The same is now started after the dispesal of the said

0.A. Further when the applicant has not been granted pramaotion in

4

the scale of Rs. 5500-2000, the question of granting further

th

t

prormotion does not arise. He has also failed in the selection held in
the year 1935, but Shri Banwari Lal Meena had passed the

czlection. The next ground of defence of the respondents is that
their action is quite legal and as per law, i.e where departmental
anquiry is pending against an 2amployee, the employee is not
entitled to gzt promotion. The grounds raised in the O.A are

generally denied.

a. A short rejoind=r has been filed on behalf of the applicant,
wherein it has been submitted that the O.A is not hit by limitation
and has reiterated the grounds raised in the O.A. It has been
refuted in para 4.7 of thes rajoinder that the applicant did not pass
the seiection for highar grade sinca he was niot :u.~~::5ful in viva

voce. But Shri Banwarilal Meena als) did not pazs the zaid

iy

1S

selection and this position is evident from Annex. A.15 and ¢

hen
also he has been allowed higher grade. Annex. P. 3 was never

hrought to his notice.
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9. We have heard the learned counsel for the parties at a great
length and have anxiously considered the pleadings and records of

this case,

10. The learned counsel for the applicant has submittéd that the
applicant has been consistently struggling for justice and the fresh
charge sheet issued on 18.04.94, by which fresh disciplinary
proceedings had been initiated is still alive. The learned counsel
for the applicant has also contended that once the Court grant
certain time for completion of the disciplinary proceedings and if
the same is nat completed within the stipulated or extended time
fixed by the tribunal, any action taken beyond such period shall be
nullity. In support of this contention he has placad reliance on

Praban Kumar Dutta vs. Union of India and others

{2001 (1) ATJ 404] which hag also been followed by this Bench of
the Tribunal in O.A No. 443/2001{S.K. Sharma vs. Union of
India and others}.He has next contended that once the earlier
charge sheet has been dropped and subsequent charge sheet becomes
nuility, there would remain nothing against the applicant so as to
obstruct any of his benefits and he ought to have brought to the
position as if nothing adverse remains against him. There was
upgradation with effect from 01.03.93 and promotions were made
on the basis of perusal of service records, which could have been

aptly calied as modified selection method. Three juniors to the



applicant were extended the benefits of promation under such re-

£

structuring scheme. There was absolui2ly nothing adverse against

the applicant exvczpt the charae sheet in question and in that case,
the applicant was antitied 1o grant of all the departmantat benefits
of promation under the restructuring scheme, wherasin no positive
act of selection like written test, viva voce are invalved.
Otharwiss, alsa once the period from the date of removal ta the date
of re-instatement has been considerad to be the pericd spent on duty
for zil purposes, that would have been sufficient for granting him
the promaotion from the due date. He has also submittad that the
earlier charge sheet was droppad vide Anne«. A.6 and the same no
doubt indicates the intention of iszuing a fresh charge sheat but the
same does not contain the reazons for dropping of the cadiar charge
sheet, As per para 2 of the Pailway Board’s circular Mo, 171/93, i
is mandatory that the i=tter by which the =arlier chargs sheet is
dropped, the same must contain reasans for dropping the same in
addition to indicate the intention for the issuance of fresh charge
sheet. But bath the conditions have nal bean fulfilled in this casa

and therefore the fresh charge cannaot be sustained.

(@]

11. The learned counsel for the applicant has alzo submitted that
even though there is no fundamental right uch for grant of
promotion but there is definitely a right of consideration for
promotion once the junior to the applicant fell within the zone of

consideration, the applicant’s case alszo ought to have been
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consicdered. But this has not been dons in the instant case and tha
applicant has baen made to suffer in multipl2 ways even though the
complete period from the date of remaval to the dats of re-

instatement has baan orderad o be treated 28 pariod spent on duty,

he has not been paid the due amount for the period from 31,0758 1o

3

20.03.90.

[

12, Onthe contrary the iearnad counsei for the respondents has
strenuously opposed the contentions raised on behalf of the
applicant. He has subrmitted that the intention of the autharities for
the iszuance of the fresh charge shaetis very much clear frorm arder
by which the carlier charge sheeat was droppad. As regards the time
which was allowed by the Tribunal for concluzion of the inquiry
proceedings, it cannot be understood to be mandatory and thers has
to be flevibility. The same can be considered only as directory and
therefore there is noillegality in the action of the raspondents to
taka further proceedings beyond the periad stipulated by the
Tribunal. He has countered the ather argumenis of the lzarnad
counsel for the applicant that for grant of promiotion one nead not
be in szrvice. He cc»ntended that when once the applicant was under

rermoval orders, the question of considering him for prorotion does

not arise and in such cases, sealed cover procedure couldn’t be
adopted. There has been some delay in proceeding with the inauiry

= was an interim stay order on the disciplinary

(8]
)
(I
—
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procecdings and the same could processed only after 07.05.2001,
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when the O.A was returnad by thz Ahemedabad Bench of this
Tribunal. He has also submitted that even the time fixed by the
Pailway Buard for conclusion of disciplinary proceedings is also
directory in nature and the respondents wauld be exvpected ta
disposs of the carme. In this way he has submitted that the 0.A s

premature and the zame cannot be entertainead at this staae.

13. We have considered the rival submissions made by the
learnad counsel for the parties. The first and foremast gquzstion
which is of seminal significance is that when once a specific time
has bzen stipulated by the Court of law for completion of
disciplinary proceadings, the departmient is bound to complete the
sam2 within such period or else the subsequent proceedings waould
be null and void., The law on this point is now well setiled by a

coordinate Bench of this Tribunal in Pranab Kumar Dutta 's

case (supra) on which reliance was plé«:ed by the learnad counsal
for the applicant. In the said case, four months time Was granted
for completing the departmental proceedings, The 2aid time was
further extendad by twe months and a Writ Petition was also filed
by the department, which came to be rejacted, the departmental
proceasdings which were held after the evpiry of the time, the order
passed by the President under Pule 9 of the CCS (Pansion) Pules,

was held as bad in law and without juricdictian.

%~
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14, We also find that a similar proposition of law has been

followed in the case of K.B. Bharadwaij vs. Union of

India and others [ 2002 (2) ATI477 ] by a coardinate Sench
of this Tribunal at Lucknow, wherein the ovder of compulsory
retiremant having bzen passad after the time granted by the Hon'ble
High Caourt, was held to be without jurisdiction. The relevant
portion reads as under:
t12. We also find that although tha Hon'ble High
Court of Allahabad had directed to finalise the
disciplinary proceedings within two months, the

respondents tool a period of 7 months in finalising the
disciplinary proceedings and no application was maoved

before the Hon'ble High Court with a prayer to extznd the
period for finatising the disciplinary proczedings. The

pleza that the applicant took adjournment of 20 days on
10.04.2001 and his defence assistant teok: adjournment an
05.06.2001 on the ground of currency of summer vacations
in the schoal cannot be accepiad because the enquiry was
completed on 28.06.2001 after which the respondznts took:
about 5 months in finalising the disciplinary proce=dings.
The delay in finalising the disciplinary proceedings is
therefore, in our opinicen not explained at all and what is
more important is that no application extension of time in
finalising the disciplinary proceedings was ever made by
the respondents befare the Hon'bile High Couit, The
decision of the Hon’bie High Court of Allahabad
(Lucknow Bench) in P.N. Srivastava( supra) is thus
squarely avplicable. Paference in this reqard may alzo be
made to the decision of the ape« court in the case of M. L.
Sachdeva vs. Union of India ( 1921) 1 SCC page 505 and
the decision of the Apex Court in the case of State Bihar
and others vs. Subhash Singh (1997) 4 5CC 430 in which
the Apex Court came to the conclusion that whera
direction could not be complied with within the periad
allowed by thea court, an application for extension of time
for with the directions was necessary.”

The Original Application came to be allowed and the penalty order
passed beyond the extended time was quashed.

/
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15. Applying the afoiresaid propasition of law, we find that the
Ahzmeadabad Bench of the Tribunal granted two months time from
the date of receipt of a Ccapy of the order passed in O.A. Mo,
124/90(Amz. A2). The cony of the said nrder was served o the
respondents on 11.11.92 and therefors the timea granted by the
Tribunal expired on 11.01.93 and no further proceedings wars held
in the matter. Thus the entire action after the said date {.e.

11.01.92, snall have to be treated as nullity. Therzfore, the
subsaquent disciplinary proce=dings desarye to be quashead on this

ground alone.

1. B

(D

fore adverting to other grounds, we feel it expedient to
dizpose of the peripheral issue regarding the preliminary ohjection
of lirnitation. The subj=ct matier of this caze primarily relates to
disciplinary proceedings which even now continuing i.<. long after
thz period prescribed by the Ahemedabad Bench of this Tribunal.
Ctherwise also the othar main relief which the applicant has
claimead is regarding grant of benefits under upgradation as per
restructuring scheme. It has been consistently held by various
courts including the Supreme Court that upgradation is not a
promaotion and one gets higher scalz of pay while performing the
sarme duty. As regards the grant of higher scale of pay, such

rise to continuwing cause of action and cannot be

)
(T

matters giv
considerad as hit by limitation. The relief howeaver, can b2

s0 held by the Apex Court in the case of MR,



13

Gupia vs Union of India [AIF 1996 5C 669]. As per Article

104 of Limitation Act claim for arrcars on account of wages would

be allowable for last three years., Therafore the preliminary

objection of tha resnandents cannot be sustained, Even the
respondents themselves have submitted in the reply that the case of

the applicant foir promaotion could not be considered due to
pendency of the disciplinary proceedings and thersfors, it does not
sound well from the side of the respandenis that the 0.A is hit by

faw of limitation.

17. Therespondentsin para 4.7 of their reply have averred that
the applicant appearzd for the selection to the promaotion in azale of
Ps. 425-700in 1995 and passed in written test but failed in viva
and thus did not clear the said selection test and hiz nams was nat
placed on the panal. Tht-'lc-'fnl 2, his case is different from that of
Shiri Bam)vari Lal Meena. This position has been refuted in the
rejoinder wherein it has been categorically indicated that Shri
Banwari Lal Mzena also did not pass the saia selection. We were

curious to ascertain the factual aspect and perused the very panal

U)

datzd 21.10.85 (P.2). We find that the name of Shri Banwari Lal
Meeana was also not placed on the select panel ana the contention of
applicant is correct. However, n’rhwmctant case, the applicant’s

st

(L’

35 is for cansideration of benafits under restructuring scheme
dated 27.01.93, primarily on the ground that his number of juniors

were so considerad and granted the due benafits. Thus failing of
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the applicant in the s2lection conducted in the y2ar 1985 has lost its
significance and the sare neither has 2ny bearing on the issue

involved in the instant case nor influencs the claim in any manner.

13, HNow adverting to another important ground in this case with
regard to dropping of charge sheet vide letter dated 16.05.94,
Annex. A/6, it would be expedient to extract the relevant portion
from the Pailway Board’s circular Mo, PBE Mo, 171/92, which
reads as under:

“2. The matter has been examined and it is clarified that

once thea proceadings initiated under rule 9 of rule 11 of PS
(D&A} Rules, 1965 are dropped, the disciplinary authority
would be debarred from initiating fresh proceaedings against
delinguent employee unless the reaszons for cancellation of the
Originzal charge m=morandum or for dropping the proceedings
are appropriately mentioned and it is duly stated in the arder
that the proceedings were being droppad without any prejudice
to further action which may be considerad in the circumstances
of the case. Itis, therefare, necessary that when intention is
toissue a fresh charge sheet subsequently, the order cancelling
the original one or drapping the praoceadings should be
carcfully worded so as to menticon the rez2sons for such an
action indicating the intention of issuing charges shest & fresh
appropriate to the nature of the charges.”

The contents of the aforesaid Pailway Board circular are szif-
explanatory and applying the same to the instant case, there remains
hardly anything to counter the contention of the lzarned counsel for
the applicant in as much as the order dropping the chargs shaet
contains only the following:

JAY

The office memao of evern no. dated 20.03.27 on SF is
dropped without prejudics ta take furiher action.

s

Pl e acknowledge the rezeipt.”

51
o
”l
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Therafors, no reasons arz indicated therzain as per the rmandats of
the Railway Board’s orders, Therefore, the twin principal
conditions forissuance of fresh charge sheaet have not besn fulfillad

and on thiz ground z2lzo fresh charge sheet ssued vids 2nnzs. AL

\h

dozs not stand to the scrutiny of lavw and shall have to be daclar=d
as invalid on this ground alon=z. Wa are not impressed with the
contzntion of the lsarned -:c:-uﬁsel for the responaents that the
respondents have indicatad their intention to issue fresh charge

she 5 per the very order itself.

i
;‘[\
[xY]
7

19. Mow the question regairding the grant of dus banefits in case
one is exonerated in disciplinary case, the contention of the Ieémed
counsel for the applicant is that he should be treated as if nothing
adverse stood against him se2ms to be quite reasonable and we
subscribe to his views., On the other hand the contention of the
learnad counsel for the respondents that during the period of

ramoval from service, th case could not have been

I
cu
>
s
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considerad for promation, though true, but his case sught to have
been considered after dropping of the charge sheet and in this way,
the case of applicant shall have to be considered for various
promotions at par with his junicars., We find support to this
proposition of law as per the verdict of the Apzy Courtin the case

of Union of India and others vs. K.V. Jankiraman

and others [AIP 1990 SC 201G] and also from the Pailway

Board’s circular Na., 13/93 RB

O — ,
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20.  How loobing the matter from yvet another anglz, the charge

sheet against the applicant cames to be dropped on 16.05,94 and the
fresh charge sheet was issued only on 18.06.94 and during the
period up to 15.06.924 there was nothing against him and if at all the

charge sheet can be said to be pending it was only from 15.06.94
and thus the applicant’s case ought to havz been considered for
promotion no sooner the charge sheet was dropped. Ihis also wall
setiled by the Ao Court in one of the celebrity judgements in the

case of Bank of India vs. Degala Suryanarayana [1999

CC (L&S) 1036], wherein their Lordships have hezld that

"

sutzegquent events would not affect the bensfits which have already

become due ta an employe: and in the instant case, the controvarsy

“involved is covered on zil fours by the same. Thus the nppln_jnt’s

case ought to have been considered for |:»r0moticsn under the
modified selection scheme with effect fram 01.05.93 in the y=ar

1994 itseif, by convening a review DPC.

21. Therzis one more facet of this case. In O.A. Na. 124/90,
which was filed by the applis cant before the Ahemedabad Bench of
this Tribunal the respondents were given liberty in the following
terms:

The respondenis would be at liberty to proceed
furthier with the inguiry from the stage of giving an

opportunity to the applicant to masbke renresentation
against the findings of the inaguiry officer and to
take decision aczording to law, However, if the
respondents so decidz ta proceed with the inguiry,
they should do so within & period of two manths
from  the rezeipt  of  thiz  «oarder, aiving the

- J— —— - - . - - - [—— - E—— - —— - e
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opportunity to the apolicaat to male representation

as stated above.”
Though this ground has not bezan raisad by the lzarned counsel for
the applicant, we find that there was nao direction to the respondents
for dropping the charge sheet and initiate fresh proceadings. The
direction was only from the stzge of imaking representation agains
the findings of the inquiry officer. Thus the issuance of the fresh
charge sheet was not contemplated in the order of the coordinating
Bench of the Tribunal. Therefore by no stretch of imagination, the
action of the respondents in the issuance of the fresh charge sheet
could be said to be in arder; rather the same can be aptly termed as
in flagrant violation of the brder of this Tribunal and thus the
charge sheet and subsaquant disciplinaiy proceedings cannot stand

scrutiny of the law and the same would be without jurisdiction.

22. Before parting with tha case, it would be pertinent to notice
that while we have no hesitation in following the vardicts of the co-

ordinate Benches in the cases of Pranab Kumar Dutta (supra

) _K.B. Bharadwaj_( supra ) regarding the action of the

espondents beyond the time limit fixed by the court, the action of
the respondents should be regarded as nuliity. We hasten to add
that in case the respondents are allow- d to have free hand to pas
any order beyond the time limit prescribed by the Court such acts
are likaly to shale the confidence of the public in judicial system
and there would be no sanctity to the orders passed by the Court of

law. Mot anly that even filing of applications requesting sxtension
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of time to implement the orders passad by the Courts would also
loose its significance and this may lead to uncartaintiez. Thus the
significance of adhering to the time schedule specified in the

judgement by the parties can hardly be overemphaszised.

23,  Inview of what has been stated and discussed above, the
O.A has ampla merit and substances and the same is allowed. The
impugned charge shestdated 15.06.94 (Anne=., A.11) and all
subsequent parceedings therzof are hereby auazhed. The applicant
shall be entitled to all consequantial benefits, including
consideration for promation, etc. at par with his juniors as if no
impugned charge sheet and subsequent procezdings theraof werain

existence and in case found fit for promaotion the actual arrears of

“difference shall be restricted to three years prior to the date of

filing of this Original Application. In the facts and circumstanacass

of this case, the parties are directed to bear their own costs,

(A.K. BHAI PI) (1.¥. KAUSHIK)

Administrative Member Judicial Member

Jsv.



