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Dated of order: (.
Od Neo . dia0/2002
Budhi s/ Shri Kanhiya éged about 42 years r/c Village.and
Pcst Paprera, Tehsil Rumher, Distt. _Bharatpur. Last

/

employed as Caswal Lakocur under PWI, FEandikui /daipur,

Achnera.
.. BApplicant
Vefsus
1. The Unicn of Indja through Genersl Manager,
Merth-Western Zone, North—Weétern Failway,
Jaipur.
2. Divisicnal Railway Manager, Herth-Western

Railway, Jaipur Division, Jaipur

[ER]
.

Senicr Livisicnal Ferscnnel Officer, Nerth-

2

Western Feilway, Jaipur Diviesien, Jaipur , g 4 ~ |
.. Respondents S

Mr. C.B.Sharma, ccunsel for .the applicant.

~Mr.S.&8.Hasan, counsel for the respondents.

OB Ne,d461/2002

Yadram s/¢ Ehri Prabhu aged abcut 41 years, r'c Village
and Post Paprera, Teheil Fumher, Distt. PBharatpur. Last -

employed as Casual Labourer under F.W.TI. Bandikui ’‘Jaipur/

. Applicant
Versus ' ' P

The Uniecn of India through Sensval Manager,

IltTorth-Western Jone, North-Western FRailway.,
Jaipur. ' - S
Ze Livisiconal Railway Manager, North-Western | j

Failway, Jdaipur Division, Jaipur




3. Senior Diviesiconal Personnél Uificer, North-
WesternARajlway, Jaipur Division, Jaipur
.o Resgéndents
Mr. C.B.Sharma, ccunsel for the applicant.

Mr .Anupam 3garwal, counesel for the respondents.

0A No.462/EOQD'
Ner Singh s/c¢. late EFhri Padle aged akcut 44 years r,o
Vi;lage and Post Faprera, Teheil Kumher, Distt. Bharatpur.
Last employed as Casual Labcurer under F.W.I. Bandikui/
Jaipur/Achnera.

| .. Applicant.

Versus

1. 'The Wnion of Indié'.through General Manager,
North-Westefn- Zone, North-Western Railway,
Jaipur.

2. Divisional @ Railway Manager, Nerth-Western

Railway, Jgipur Divieicon, Jeipur
3. Seninr bivisional Fercsonnel Officer, North-
Weétern Railway, Jaipur Diﬁision, Jaipur
| | .. Respcndents
Mr. C.B.Sharma, counsel for the applicant.

Goyal, counsel for the respendents.

ii}ingh s‘c chet Ram aged akecut 40 years, r.o
nd Pcet Paprera, Tehesil Fumher, Distt. Bhara@@dﬁ;ﬂ
Jaipur/Achnera. '

.. Applicant.

Versus
1. The TUnien of 1India threough General Manager,
North-Western ~ Zone, Morth-Western "Railway,

Jaipur. Q%L/

employed as Casual Labourer under P.W.I._Baﬁdikqi?f;




0

2. Divisicnal Pailway _Managef, North—Wéétern
Railway,AJaipur'Divisipn, Jaipur

3. ' Seﬁior Divisjcnal. Pe;sonnel foicef, North-
Wgstern Réilway; Jaipﬁr Division, Jaipur

.+« Respondents

Mf. C.B.Zharma, ccunsel for the applicent.

Mr.N.C.Goyal, counsel for the respondents. -

chAM: |
HDIi'BLE MR. M.L.CHARUHAN, MEMBFR (JUDICIAL)

Per Hon'ble Mr. M.L.Chauhan

These applicaticns have hkeen made against the

arbitrary, illegal and - uhjuStified action  of the

respocndents Ly which «certain junicr persons to thé

applicants have bheéen regularised on the post  of
- Gangman/Khallasi ignecring the claim of the appijcants, as
such thege épplic-tions are being disprsed of Ly a common

crder.

2. " The applirants are Casual/Substitute workers who

were engaged in the year 1550 and wcrked uptc 1937 .under

the P.W.I, PRandikui/Jaipur/Achnera with intermediate

breaks and have prayed for the fellowing reliefs (which

are identical in all the OAg):-

fcr and after pernsing :the same, the

™ X
Iy
‘e
>N

ente may he directed to engage the

*vice of the applicant cn the peost of Gangman
or any cother suitakle post from the date junicrs
sb vegulariéed with all consequential benefits.

ii) That the'respcndenfS-be further directed nat to

Y

at the entire record relating tec the fase he .

icrant on werk and further regularise the’




fill vup the vacant pcsts as advertised vice
Annexure-5/5 ‘from open market till the
regularisatioh of servicee of the apﬁ]icant.

cr relief may bhe

ditecticn

iii) Any céhér crder,
passed in favcuf c¢f the applicant.whjch may be
deemed fit; just and proper under the fafte and
circumstances ¢of the case.

Aiv) That tﬁe coste cof this applicaticon may be
'awarded“‘
2.1 As already submitfed ehbove, the‘applicant were
initially ‘engaged as Casual Labouf. Tc Le more pfecise,
in ©A lo. 44070 was engsged as Casual
‘He worked for 20€
Mg

spplicant
on 1l.2.80,

the

Laﬁour for the first time

days durlng the year 1980 with intermediate bLreak He
nd reémained absent for é perind

cervice cn 2.10,80
again re-engaged on

leit =
of about one year. Thereafter

. he was
12.11.81 and in the year 1251 he worked conly for 62 days.
In 1982 he worked for 1i days, in 19 for 20 days, in
7% days, in 128¢ for &0 days and in 1987 for 78

service on 21.32.87
in GaA

55 _foz
He left

wy

1%
‘days.
| The apblicant No.461f0: was initially
.Pasual Labour on 1.2.80. He worked for 159 day
' 0. He was again re-

in the year 1%g0
He

-~
]
& e

L]

. -@ngaged ae
intermediate br
engaged in the year 1984 when he worked for
again ehgaged in DécemLer, 1985.when he wofked_fo
192¢ he worked for 87 dsySi;;ith

in 1%&7 the applicant weorked fo

eak
26 days.

3

with

wag

In the vyear

days.
Jﬁ€1aﬂqdl ate breaks

e .
J‘\ o, ',‘:,’\

J\ b
fodﬁgs; hen he le1L

@ A T

o ;/ypﬁ;‘<7“ The applicant
] | e /

Zasual Lakiour

in this year

he wag

and
service on 21.3.37.
wae initially

in A NoJdvnl 02
“on 1.02.80 and worked ubto
with intermediate hreak

re-engaged after

2

for 70 days

\\JA.afau
Thereafter

and left cervice.

a
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lapse cf 4 years in the year41984 when he worked for a
total pericd of 9% days. In the year 1922%%, thé_aﬂplicant
wcrked for only 4 daye and in the year 1936—97 he warked
for 178 déys when he left the‘service on 21.3.97.
2.4 AThe rapplicant in OA N JE65/02 was  initially,
engaged as Casuval Labour cn £.9.50. He worked for 9 days
in the yesr 1280 and thereafter left service. He was again
re-—-engaged jn"the 'yéar 1454 when he worked fbr total
pericd of 24 days..Thereafter he was ré—engagéd after a
lapsé «f more than one year in 1%2¢ when he worked for a
perioa_af 4% days and left service on 15.2.86.

These facts cen be ascertained from the~éervice_

card annexed by the applicants in their respective NAs as

Ann.Al. Thue hone o¢f the applicants have ccempleted
cont jnucus . service of 260 days, pre-reriisite for

conferment of temporary status.

)

.5 " Further 'case of the applicants is that after
their dis—engagement, thes epplicantes approached - the
authorities ceocncerned te allew them te wgrk as Casuai
workers and for their regularissticn cf service. They‘were
also medically examined for fitness for appointmwent in the
railway service and were declared as fit ae per the
certificate ‘annexed with the 0OAs as Ann.A2.- When the

applicants were not re-engaged and their services were not

darized by the respcndents even after medically

¥, they apprcached this Trikunal by filing OA

»-Jﬁﬁaﬂ titled Faran Eingh and 50 others ve. Unicn'dfigﬁj

dé ore. in which the epplicants aforesaidlﬁefeaﬁ'&
f the z2pplicants. This Tfibunal after considerjng.ﬁhéw
facts and circumstances accéﬁted the CA in part videi6}der
dated 5.10.94 ana direétedvthe respondents;to'exteﬁdxthe

benefit of &Section 25-H only to the applicants according

k/
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te their senjority. quy of fhjs order has heen annexed
with the Ohs as Ann.A3. It is further averred that the
applicante were waiting_since last & years for engagement
and for regularisation df their services on the suitable
post but tﬂe respoﬁdents ignpred tﬁéir claim and instead
regulariséd othef.persons on the rpost of Gangmén and on
other suitable postes and alsc some of the applicants'who
were the party in O3 No.524/72% were régdlarised, ignoring
the claimr of the applicants. Thé'applidénts have further
averred that besi@es the persons whe were spplicants
alongﬁith fhg pfeéent applicaﬁts_in OA Mo, 524,789, Certéin
pther persﬁns weré aleso regularjéed‘on the.suitabie post
vide order dated 9.4.59E5 (AnniA4).and EOME cf_theée.persons
wére engajed after the epplicents. The grievance'of tLhe
applicants ig that an the respondents have advertised
iEOO posts  of Gangman/ﬁha]]asj which are .going te be
filled in th'ough cpen warket- ag pet advertisewent at
Ann.AS ignoring the ' cléim, of the applicante for
regularisaticon. Thue, they filed these OAs praying fcr the

aforesaid reliefs.

2. - The resprondents have filed separate replies in
these OAs. It 1ies etgted that the zpplicants have alleged in
these 0OAgs that they ‘have worked from 1986 “ta 19287 and
their names were alsc in thé Live Regietér méintéined?by
respondents. The OAs filed by tﬁe7 applicaﬁfs ?réii
galy time barrea; as thay were d;s—qugged-infthe 

Bat/ 937 and even the OB No.524 8% was decided by this.

ol

¥blinal on  £.10.94. ~The sapplicants have also filed

i\
3N i
J . Cofitempt Petition for non-corplisance of fhe'jntefjm roer

——

passed in the OA which was also dismissed Ly the Hon'ble

Tribunal and  thus the makttesr was finally <claosged.

%&"

2
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Thereafter after 9 year° of the decision of the earlier
0d, the applicants have leed thece OAs for the saﬁe
reiiefs and hence the present OAs are n-t maintainable ;né
are-hit byuthe principle of fes4judjcata. The applicants
have siept cver the matter for 9 vears and.then have,filed.
the present Gés in the vyear LGOQ. -No applicaﬁion for
cqhdonation of delay‘has.been filed by the applicénts and
as such the OA filed.by the applicanﬁs are hopelescly timé

barréd and the came can be dismissed on this ground alcne.

2.1 On merits, it. has hbeen stated that the applicénts

wcrked at different places in .broken pericds and the

4 'applicants are not entitled forAgrant of tempecrary ététus
in terme of the ciréular dated 1z.4.84 (Ann.El) which
stipulates'that forlgrant cf temporéry status the person

has tao work 'for.IEGO dayé 'continuéusly. None of the
applicante have worked for 260 days_bontjnuously and as

suqh they were not g:énted the témporary atatus. It is

further stated that‘though the appiicanté'had alleged that

they Qere medically examined Lbut they have n0t_produced

.any represeﬁtétion or dbéﬁmenté that 'after fhey wvere

4 | medically examined they‘.havé -presented themselves for
work. It is further stated vthat 'if a werkman remainea

‘absent for 2 years from the work his name has to be struck

“down frnw the rull. It is furfher suﬁ#géébd rhat as per

“auve I
G '6 %&g way Ecard circular dated 27. ]l 01 copy of whirch haq

\“.!-'/‘ A

annexed with the reply, all the appo:ntment under‘ '

~

o /
o) u.»zzy

& .u‘/: . o . E . .
.\%;%k:uﬁﬁéﬁ/éltﬂent BEcard and oas such the services cf  the

o

'D'. chall be made 'by the concerned Railway

applicante cannot Le regularised. They cannct alsc Le
granted temrporary status after 15 years of their dis-

engagement and after 8 years of the decision «of OA

Y
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No.534/89.

4. The appljcants were given cppeortunify teo file

rejoihder._ During the course of hearing, the learned
counsgel for the applicant,produced a copy ¢f the rejoinder
pertaining teo OB He.déd/0Z and has not filed rejcinder in

cther cases despite giving last copportunity.

5. I have heard the learned counsel for the parties

and gone through the material placed on record,

5.1 _ Az can be seen from the relief clauege which has '

heen reprcoduced sbove, cne of the prayers made by the

applicants in these applicaticns is that fhe respondentsd>

nay ke directed to enjage the applicants cn the wérk. At
the cuteset, it may be stated that the said relief «of re-
engagement amd was agitéted'b§ the applicants by filing OA
M2.534/89 and no such relief was granted by thie Tribunal,
as can hbe ceen frem the vorder daiedtS.IO.Qd passedAin R):)
I12.524 /8%, copy of whiéh}hag Leen annexed with these 0OAs
as Ann.A3. This Tribunal, Qide the aforeﬁéid order, has
cetegorically héld that any ¢f the applifaﬁts had not

D

pleaded in these CAs that they have woerked for 40 days i

the rpreceding calender vyear, as such they were nct

considered to ke eligikle for bkenefit of ‘Section 25-F.

Mdakion 25-3 also dees not apply "as the aprlicants had nct

ed the thecry of 'last come first 'gc'. Thie Tribunal

already granted an interim corder on N T -1 Ll

~T—k€nefit  of. I5-H - should ke made available to fhe

applicants. The -relief‘.so' cranted was continued and

finally this Tribunal ‘directed the respondents Lo extend
the benefit of 25-H only to_thé_applicants according to

their senicrity. In case of viclation <¢f the interim crder

2

-~
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or thee crder passed by this Tribunal, opportunity was
'reserved to the applicants te move this Tribunal afresh,
if they sc advised. Thus, the lﬁmited:relief which was
granted te the applicants wes that they snould'be given
benefit of Section 25-H in cage the respondentsiwant to
re—engage Casuai Labour in any prcject. This crde; has
attained finality. As euch, the prayer cf the applicants
that they.should be're4engaged canncl ke granted as the
“,.applicante have nowhere stated that fresh persons naﬁe
been.re-enqaged h§ the respondent s Jgnurlng their claim

whereae rhey have preference for re- employment in terms of

. 25-H. Even ctherwise qlso, the Casual Labcurs are neither

4 holder of the civil post nor apprinted to any civil

service under the Union and as snch.the matter does not

fall within the purview.of the Adminitrative'TpibunaL Act,
- 1985 and, therefore,;this Tribunal has n¢ jurisdiction,

pocwer and authority to edeal. such matters and to give ‘ %

directicns tc the respondents to rejengage the appljcants

as ‘Ca al Labcur as the same being not a service uetter as

defined under Section 3(q) and is alesc nct covered under

Section 14 of rhe Adm:nlutratlve Tr1buna1= Act, 1285.

5.2 . °1m11arly, the‘appllcants are alsc not entitied

teo grant of tempqrary status in terme of ﬁailﬁay Board‘r

jnetrucfimnq dated i“th June, 1934 (Ann R1) Whth

stipulates that Casual Labmur emplcyed on rrnje'te =hall

he treated as temporary cn completicn of 360 day°' of

?Wmtznuouc erplcyrent. Ag can be seen from Ann.Rl, this
-f\ ) N ‘ ‘ B . . ’ ) .
m¢rld r cocvers Casual Labour'of projects who are in service

: /4;h\ Fas/jin 1.1.24 and alsc Pacual labuur of projects wha thcough
S {‘.."‘-“zel«._.‘r)‘"' Rl

¢

N\ iy~ &Y o = . . . . .
\(ﬁr“?ﬁﬁgffki in service cn 1.1.84, had been in setvice in railway
N .
earlier and had &lready completed 32i( days of continuous

service or will complete the said prescribed pericd

T , T
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continucus emplcyment c<n re-engagement in future. Casual

Labours - (i) who have completed five years ¢f service as

on 1.1.84 were tc he ccnferred temporary status. w.e.f.

1.1.84, (ii)‘those whe have completed 2 years but less
than & years of service as on 1.1.84 w.e.f. 1.1.85, (iii)
thcse who have completed G0 days but lesz than 2 years of

service as on 1.1.84d w.e.f. 1.1.2¢ and (iv) thcze who have

completed 3260 days after '1.1.84 w.e.f. 1.1.87 or on
completicn of 340 days, whichever is later. From the facts

as narrated in pafa 2.1 go.i.4 akbove, it is'evident fhat
the appljcanﬁs did not .fulfjl any. cf tﬁe _coﬁditioﬁs
menticned in railway circular Anﬁ.Rl and as such they were
not entitled forlqonferment of temﬁgrary étatus.

5.3 'Fegarding the prayer «f the appliqﬁnts for
regularisation cf their éervice on the post of Gangman or
any suiteble ‘post from.'the date junipré &ére so
regularised,A the respondents. have categérically cstated
that nc¢ such perscn junicr to the applicants have  been
regularised. In  any. case, the érder regarding
regularisétjon of the e called junicr perscns who were
reqgularised. and -on the kLasis of which the applicernts

sought their regularisaticn from hack date, was issued in

‘April, 1995. The applicants have not made any grievance in

*mghat regard till filing of the G2 in the 'year 2002. The

cnaticn «of delay. As such, the applications’ are

:ﬁéé-ittedly time barred. The delay iteself derive a Lerscn

to the remedy availakle in law. In akeence of any fresh

cauege cf acticn of any legielaticn, a perscn who has last

his remedy Ly lapse of time lcsges his right as well. From.

the date of regularisaticn of e called junicrs in the .

year 1935 vide Ann.Ad, pericd of 7 years has expired and

/

t’.iqants “have alsc not filed any »application for

i
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in case the services uf the 2pplicants are regularised
from hack date it w1ll arfevt nther percun'= who had been
regularlsed in the meanwhile and will alsc affect thelr
senlﬁrlty. Thus on thlS sccre also, the applicants are not
entitled to any relJef. Furfher, as already etated abmve,
the 0OAs are time Farred 8s rer provisions co ntalned in
Section 21(i) of the Adm:nistrative Tribunals Act,. 1985
and the applibants have also_not ﬁoeed an application for
condonation of delay in terms of Sub—secficn (3) of
Section él,of‘the AT'Act, which course was open tc the

appllﬂants, therehy juetlfylng the delay in f111ng the ©OA

at this belated stage. Thus having nct dcne sc, the

7' ' applicatlons cannog ke ehtertained and nc¢ such relief of
regqularisaticon can be granted to the applicants at this
belated statge. This is the view which is slsc held by

the Apex Court in the;case'of Famesh Chandra vVS. Union of

lﬂgiif 2000 s¢o \LJU) 53, wherely thelr Lordshlrs cheerved
that snuch appl1r~at10nc are nct required to be admitted and
has to ke d1sposed of as’being time barred without any
findings on merit. | |

5.4 The respcondents have alse stated that now as a

matter of pelicy, tHe fespcndents have decided that all

\':“' ! ",I Oz
2R : ; © i
va,gqnverned Failway FRecruitment FEcard as per railway

-‘7

\'e;mg,- Iuture. The appl1 "antes have nct ~hallenged the validity of
this policy decisgion, as such even ¢n this score alsc the
applicants are not entitled for'an§ relief.

5.5  That apart, ags already stated akcve,  the

applicants on earlier c-casicn in OA o .551,'89 was granted

2 limited relief that ‘they shall be cntltled to the

Ly

appointments under Group 'D' chall Fe made by thef

[lar dated 27.11.01. In view of this policy decisicn,

erv1cc= o the applicants cannct be Legnlar1=at1cn in

| 7 o ) ]
;_ - e - 4 B B shb e aibenitts s edthe T L L e A 1 1 v




benefit of ZFecticn 25-H. Under Section 2E5-H right‘ of_

preference in the Fermanent appcintment cannct ke claimed

by a Casual Labour. They can claim preference in case c¢f

casual appointment only. This iz the view which has been

held by the Rajasthan High Ceocurt in the case of_Garriscn
Engineer, MES ve. Central Industrial Trjbuﬁél, 1533 Ii LLJ
876 Thus on this count alsc, the preeent appllgatlun= are
11atle to he dlcmlssed at the threshuld

5.5 Lastly, the“learned ccunsel for the applicants

contended"that even if the applicants &re held not

'entitled .to regulafiséticn from back date, they are

‘entitled for ahsor[tlun wvth rtuspe-lee erfe;t in view of

the Pallwa) Enard'. circulares HMNe. d>': lnl dafed 22.2.2001

(Ann,A7) and circular o, l?Qf?QOl dated 20,3.2001'

(Ann.A8). On the «other hand, the leafned.CQunsel for the

respondents submitted that now as a makter of rolicy, the

espondénts have decjided thét‘all appointments under Gorup
'D' £hall ke made"by theﬂ concerned  Failway ﬁeérujtment
Brard as per Railway EBoard cifcular dated 27.11.2001. 1In
‘view of this policy decisiecn, service g.of the applicants

Pannot ke regular1=ed in future. 1t isvfurfher contended

that namee of the applicants shall be deemed te have been

. c&,wﬂtdk .
¢ not entitled te the henefit «f, as prayed by them.

counsel for.the parties. It is neot disputed that the name
of the appijcants_were bofne'on thé‘Casual Labcur Live
Regiéter(”uprlementarv Césﬁal Labouf Live Fegister. The
respondents have nok placed on reccrd any dofument to shcw

that if the wirker remsins cut of werk for more than 2

/P

4

gd froewm the Casuval Lakcur Live Fegister as the.

A

Sts rerained aksent for O vears from the work"éndx

mes -have to be struck duwn ftrom the rolls. As cucﬁ'

nsidered the =uhm1 sgicns made by . the learned‘




years, his name has to be deleted from the Casual Lakour
Ljue Register. Further, .in terms of the Raiiuay anrd
circular No;232/§8 dated S 9.10.98 (Ann,AG)j the persdn
"berne on the IJve Peg:cter Suppiementaryniive Fegister has
te be Jssued notice of screening:alongwjth list of percdns
td ke screened cut of the =a1d Tist under the slgnature of
Ah offJPer of the Pereonnel' Eranch c<f the D1v151on

ccnﬂerned. In add1t1nn to d1=p1ay1ng the Hotlre alcngwith

'the llst, cn the Nutlce Bcard(e) etc. he will alsc send a

Jetter under his eignature ens lesing a copy of the MNeotice
and -the 1ljet tc each of the individuals concerned by

'_Regletered Pcet B,'D adv1=1ng that in case the individual

1' 'dces nct turn up his name wjll'be deleted fromr the Casual

7Labrur Live Peg:eter,tupplementaly Cagnal Labour FRegisters

as the case may ke, and thereafter such wcasual labour .

would have nc .further «claim fer consideration for

absorption by screening in Group 'D'y s0 that there may
not ke any dlfflvulty in taklng athun fur deletlmn of the
names «f those who du nct turn up. The recptndente ncwher

stated that such a procedure was ever adnpted. In view cf

The "
‘ thjs}?cntentlun ~f the learned touneel for the recpunoent s Thot

“ their némes stood deleted form the Live Register or
ntary Live Peq1°te1 cannot be eccepted for want of
mater:al The fact$'remainsthat the eppljcants

nal labcurs boerne on the Live, tupp]enentary []ve

"uuq.i"fnf u.,xt cteeder 3
\\teneﬁz LBy not insisting minimum educaticnal qualification

of 2th claés pass for fﬁlling vp of 0% of the dpen rarket
direct recruitﬁent vacancy for e€ach tecruitment in the
cadre «of Gangmen in terms of Failway PBcard circular
M, d2 /2001 dated 25,2.2001 (Ann.A?) and alsovreléxation of

age in terme of Pailway Board circuvlar Ho. 1902001 dated

Ahonr Fegi"Let and thus they are entitled for the,

e
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20.9.,2001 (Bnn.AS) which stipulates that ex-casnal lahour
who had put in minimam 120 days casual service whether

continucus or in broken spells and were initially enqgaged

0

es cagual labour within the prescribed sge limit of 28
years for genersl 'qandidétes andA 23 years‘ for E073T
candidates wouid be_givén aée'rglaxatjon upt o the upper -
agé limit of 30 years in the case of generai candidates,
43 yeafs in:the case <f OBCe and 4% years in the case of
'éC/ST candidates. The learned coungel for the respondents
hes not disputed that Lhese circulars are’ not applicable
,ip'the cace of the applicant except thét the names <f the

applicant stqod deleted from the Live Register as they

»

have remained aksent for 2 years.

In view of what has bLeen stated in preceding

rhe benefit of Failwey Eoard Circulsy Do.d272001

pa.2.0001 (Ann.A7) and circular Ho. 1902001 dated

nd when the respondents intend to £ill up the poste in

Group 'D' category in near future.

7. With these cheservaticne, the present applicante

are digposed of with no crder as to cogts.
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