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___ su .... p=r=ay ..... a_n..._ ____________ Petitioner 

Mr. Nand Kishore 
----...,...--------------Advocate for the Petitioner(s) 

Versus 

_u_o_I_a_n_d_t_w_o_o_t_h_e_rs_. _________ Respondent 

_M_r_._T_e_j_F_·r_a_ka_s_h_;:,_-·h_a_rm_a ________ Advocate .for the Respondents( s) 

CORAM: 

The Hon'ble Mr. Justice G.L.Gupta, Vice Chairinan. 

-The Hon'ble Mr. A.K. Bhandari, Administrative Member. 

-
( A.K. Bhandari) 
Administrative Member. 

.( G.L., Gupta ) 

Vice Chairman. 

/ 

1. Whether Reporters of local papers may be allowed to see the Judgement? 

2. To be referred to the Reporter or not? 

'3. Whether their Lordships wish to see the fair copy of the Judgement? 

4. Whether it needs to be circulated to other Benches of the Tribunal? 

------------ ----------~--. ------ - -- -
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Suprayan, S/t;, Narayanan, Senior Gangman, Gang No. -U, aged about :r:. years, 
worl:ing under PW-1/Section Engineer( P-Way) Western Railway, Sikar, 
residenl'.:e of Gang r::;_iuarters at SH:ar Station •:in Western Railway. 

:Applicant. 

VERSUS 

1. Union ·:if India through General Manager, Western Railway, Churi:::h Gate 
Mumbai. 

') 
.:. . Divisional Railway Manager, Western Railway, .Jaipur ( Raj 

-;, -· · Senior Section Engineer (P-Way) Western Railway SiJ:ar,( Rajasthan 

:Respondents. 

Mr. Nand Kishore Counsel for the applicant. 

Mr. Tej Pral:ash Sharma: C.:mnsel for the resp::mdents. 

CORAM: 

The Hon'ble Mr. Justke G.L.Gupta, V.ice Chairman 

The Hon'ble Mr. A.K. Bhandari, Administrative Member. 

0 RD ER 

Per Mr. Justice G.L.Gupta: 

The appli;:::ant was engaged as Mate on 0<: .• 11.1·.:o.::: by FWI, RajJ:ot in 
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t:::·':lnstru.::tion unit of Western Railway. H~ w:irl:ed at vari.::1ue pla.::ed between 

r:..11. 7~ and :> o or= 
_, • '-'. 1_1_1. He was not in en·~agement between '.:'.-l. o::. n, and 

10.09.78. He was granted temp.'Jrary status as Mate - with effect from 

01.01.E'...;J vide order Anne:.:.A.1, and his pay was fixed at Rs.:~5/- in the 

scale c·f p3y of Rs • .::~5-30:3. 'I'he said scale ·':If pay was redsed to Rs.~i:.o-

1500 with effect fr 0:im C•l.01.2.•:. and his pay was fixed at Rs.S-150/-. •Jn 

01.01.94, he was drawing Rs.1110/- as basic pay. The applicant was 

app'jinted as G:mgman on regular basis in the sr:::ale of pay of Rs. n:.-11)~5, 

vide .:•rder Annex. A.:: dated 15.12.94. After getting stagnatkm in·~rement 

as .:m 01.01.97, his pay was fixed at Rs.1039/-. Pursuant to the 

r8':orrmendations of the 5th Fay Comnission, his pay was r~vised in the scale 

of p:iy of Rs.2r'..l0-3:...:IO and his pay was fixed at Rs.3lE:O/-

2. The grievan0e of the applicant is that vide c0rder dated 

1 :, .1 ~.:?, • 94 I Annex. A.~) he was placed in the 1°:iwer scale ·':If pay and his 

pay was reduced, which r:::ould n.':'t be d:m~. He made representatkins from 

11.0: .• 95 tci 17.1::.::001. When his grievan;::e was· not redreEsed, he filed 

this O.A. seel:ing directions to the resp.':lndents to pr0:itect his ~Y and t•':' 

revise his pay in the pay scale of Rs.3C60--:J590. It is alsc, prayed that 

the resp.:mdents ·be directed to c0nsider his case for the p0:ist of Mate in 

Group 'C' as he is entitled to get prolOC'tion. 

3. In the counter, the tesp:•ndents have come 0:-1Jt with th.:: case 

that the applicant was initially engaged as Beldar but was granted 

temp:orary etatus as Mate with effe.::t fr.:-m 01.01. <::4 as he w.9s W•jr}:ing on the 

~: r;-jst of Substitute Mate (Avajee). It is averred that the: appli 1::ant c•:iuld 

not be app:-inted directly as Mate as it is the pr0".:lmJtion post fr.:_im Gangmen. 

It is further state:d that the lien oJf tha applicant w:is lying in the Office 

of the DRM, Jaipur ,and he was rightly regularised in Group 'D' in the scale 

of pay .:if Rs. 77:.-10.:::. ( revised Rs.:::'.1'..10-.?5..JO ) on the poet ·:if G:lngman and 

his pay has been fixed in terms of the Railway Eoard's letters. 
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4 •. In the rejoinder, the applkant has reite:rated the facts stat~d 

in the O.A •• It is also stated that the applicant's pay could not be 

reduced but it has been a.~ne by the respondents in the order dated 

08.04.2003. 

t:" -·. We have heard the learned counsel for the parties and perused 

the documents placed on record. 

The contention of Mr. Nana ~ishore, learned counsel for the 

applicant was that the temporary status was conferred on the appli·:ant in 

his capacity as Mate and therefc.re his pay cc.uld not be reduced and he· 

ought to have been J:ept in the pay scale of Rs. ::::.-:::o.:·,. ~veri after the 

order Annex. A.4 was issued. His· further contention was that as matter·of 

"<::. fa.:t, the applicant c1ught to have bt:!en regularised ·::>n the p.-:ist ·:·f Mate. He 

c.:lntended that in any. case, the respondents. have erred in issuing the ·order 

dated 08.0..;!.~003, reducing the pay of the ?PPlicant after filing this O.A. 

7. On the other hand,Mr. Sharma learneq •Xonsel for the respondents 

C·:mtended that as the applkant was· wor~:ing as Substitute Mate on the date 
. . . ... 

of issue •Jf the ·:>rcler Anne:-:. A.1, he was conferred temr;.:irary status on the 

p:ist ·:if Mate. However, he i;:.ointed out, there is no di re•:t . recruitment ·:in 

the post .:-of Mate. and it is the promotiOnal p.:-ost from Gangmen. · A.:cording 

to him, the appl ir::ant has been rightly appointed as Gangman vide order 

Annex. A.:. He als•J justified the .:irder Annex. R.:: dated OE:.04.::003, 

whereby the pay scale of the appl kant has oeen redu.::ed fr0".:lm 01.01.e.4. 

8. We have given the matter our tho:·ughtful c;::insiderati 0:.n. It is 

seen that the applicant has c.31led in question the ordi::r Annex. A.-:2 issued 

on 1:..1::.Si.J, by filing this •:•.A.·Jn 16.0S1.::CtCC. i:bvfously, this Ci.A has not 

been filed within the prescribed period of limitation. Therefore, we would 

have dismiss.ad this O.A ·:'ln the sole ground of limitation. However, in ·1iew 

of developnents that have tal:en place durin;i the pendency •':If the O.A. it 



:4: 

has become necessary for us to pass apprc1priate order. 

9. After filing this ·0.A I the resp:indents have issued the r;ay 
·,· 

fi:-:ati.:m order· Annex. R • .? dated 08.Ci.4.-2003. By the said ordE!r, tht:: pay of 
. . 

the ai;:.plio::~ant has t.een redt1ced to Re.-200/- in the scale •Jf r;ay of Rs • .=:'.20-

250 with effect from 01.01.E:-4 ano from Ol.Ol.8f:. his pay has b~en revised in 

the scale of pay •'.)f Rs. 77:.-102:./-. Re0::overy is bound to be made from the 

applicant on the basis o'.)f this ·:>rder. This order certainly has giv-:n a 

fresh cause of action to the applicant. 
•I 

10. · It is n•Jt disputed that the p.Jst ·'.)f Mate is a prorn:itional po~t 

and there is no direct .recruitment t.;, the post of Mat~. It. is n°:it disputed 

that the applicant was W•Jd:ing as Substitute M.9te on the project when the 

order Annex. A.l was issued in Dec~r 1984. 8.ince he was w0:irl:ing as 

~ Substitute Mate, temi;:-.orary status was C•Jnfe-rred c.n him in that •::ai;:adty and 

his pay was fixed in the scale of t.ay of Rs.=:.=::.-308. However, this order .. 
did not confer right on the applkant to continue in the same pay scale. 

The appli·::ant was initially engaged as Beldar and his lien was kept in the· 

Jaipur Division. The respJndents were therefore perfectly justified in 

issuing the Order Annex. A • .=: on J: .• 1::::.s-11, regularising the ser'Jice~ of the 

ap~.licant as Gang_man in the i;:ay scale of Rs. 77:-10:25. 

11. The case of Aslam· Khan vs. Unk·n of India and others 

FE cases A'I'J-1S7] cited by the learned •::ounsel f.:ir the 

applii::anf did not state the prindple that on·:e an employee is conferred 

temporary status while W·~rking on the higher post, he cannot be regularised 
. . 

in the' lower scale. ·In the case ·Jf .n.slam Khan ( supra ) it has been 

clearly laid down· that a daily wager or Casual worl:er against 3 t=•3rticular 

p-Jst who a0:;i.uires a temp.:'>rary status ha·dng worl:ed against the said post 

for a specified number •:'If days d'.)es not acquire a right to be regularised 

agairist the sai<J post ; he can only be C•:'lnsidered f.Jr regularisation in 

accordance with rules i.e. ·he t:an be considered for regularisation only to 

Group 1 D 1 r; .. :ist • 
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·11.1 In view •Jf the legal p:ositi 1:on stated in the case of Aslam 

Khan ( surra ) , it has to be. held that the resp:indehts ha<l n·:>t erred when 

the apt·licant was regularised in group 'D' post as Gangman in the scale of 

pay of Rs.775-1025. 

12. In the l'.:ase of Kallu and others vs. Union of India and others 

[ 2000 (~·) Western Law Cases ( Raj ) 8 ] relied .:•n t.y_2_hri Fland Kish:ore, it 

has been dearly held that a person cannot claim regularisati.::>n merely on 

tha basis .'.)f long worJ:ing on the p0st on which he had not been regularly 

app:iinted. That being so, it has t·'.) be held that the resp'.:lndehts had not 

erred when the pay scale of the applicant was changed> from Rs.·.:i:.0-1500 to 

~- Rs. 775-1025. 

13. However, the resp.'.:lndents, aft.er filing the 0.A have issued 

Annex. R.1 whereby the pay scale of the applicant has been reduced with 

effect fr.::.m 01.01 •. 0::4. This. ord~r is wh·:illy "illegal, becaus.e .the pay scale 

of the applicant cou1a· not be chang~d fr.~ 01.01. ':'4. He ·was worl:ing ·-=-n the 

higher post i:>f l'.1ate during that p~riod. The .:irder is therefore liable t·:i 

be quashed. 

14. Now the p:iint ·to be c.:insidered is whether the pay of the 

applicant was required to be protei:ted. It has been held in the case ·Jf 

Aslam Khan( supra ) that the pay ·Jf the incumbent whi·::h he was drawing cin 

the higher po-?t should be pr.:itected. Keeping in view the prin.-::iple laid 

down by the Full Ben·::h in Aslam Khan's .::ase the pay of the ·appl i ::ant 

i.e.Rs.1110/- o:-uld not be reduce:J pursuant t·:i the ·~rder Annex. A.~ •. ~t 

that time thE! applkant was drawing ~:ire than the maximum c.f the pay s.:::ale 

of Rs. 77:.-10::::5. The proper c·:iurse for th~ r-:sp:indents was to l:eep the 

difference i.e. ( Rs.1110-Rs.lCl:::'.5 = Rs.85) as the r.:.ers.-)n9l pay ·:if the 

applicant, whi·:::h could be adjust~ in future in.::renients in a;:::.:::ordance with 

t~he rules. c · 
. '~\'~2v ·-[__---

- . 
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15. Conse::Juentl y, the order Annex. R. 2 f il'ea with the reply is 

hereby ·::J:Uashed. The r_esp-:1ndents are dire0::ted t 0:i refix the pay of the 

applicant as 0:m lS:l~.94 l:eeping in view the ·:ibservatfons rriade above. The 

p:iy of the applicant may be revised in the .::.'.)rr.esp.'.:lnding scale of ~h~ 5th· 

Pay G'.:lmmissfon. If any amount is f·~und to. be payable to the applicant due 

t 0'.) refixat fon it should be paid within a perioo of two months from the date 

of re0:::eipt 0:if a cop'f of this order~ 

1 E.. ' \ _ ~: Jder as 
-\!!.'/\:>---

( A.K •. Bhandari ) 

Administrative Member. 

jsv. 

to costs. 

-----------------------·------·- -- -- -- -- -----------

(G.L.Gupl:a) 

Vice Chairman. 

--- ~--·--·---


