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1) 0.A, NG.401/2002
B. N. Shaima 5/0 Shri C. D.Shairma
R/0C 274 Barkat Nagar, Tonk Phatak,
Jaipur Applican
{ By Shri P. N. Jatti, Advocate )
~VEIrSuUS—

1. Union of India through

Seciretary, Government of India,

Departiment of Telecom,

sanchar Bhawan, New Delhi.
2. Chief General Man ager Telecom,

Rajasthan Circle, Jaipui
3. Principal General Manager Telecom,

Jaipur District, Jaipui. Respondents
( By Shiri Tej Prakash Sharma, Advocate )
2) O.A., NQ.402/2002
R. P. Sharma 53/0 Shri Bishan Lal Shairma,
R/C Mandawar, Maliua Road,
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{-By Shri P. N. Jatti, Advocate )
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1, Union of India through

Seciretary, Governmeiit of India,

Depairtment of Telecom,

Sanchar Bhawan, New Delhi.
2. Chief General Manager Telecom,

Rajasthian Circle,  Jaipiii
3. Pirincipal General Manageir Telecom,

Jaipur District, Jaipui. ... Respondent
{ By Shri B. M. Sandhu, Advocate )
3) O.A. NO.40Q3/2002
5. K. Bhatnagair 5/0 Ghri &. M. Math Bhatnagai,
R/C L-rkha-8, Housing Board,
Shastri MNagar, Jaipur. ... Applican
{ By Shrri P. N. Jatti, Advccate )
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-Versus-
1. Unicn of India through

Seciretary, Government of India,
Department of Tetlecom,

- 3anchar

Bhawan, New Delhi.

Manager

2. Chief General Telecom,
Rajasthan Circle, Jaipur.
3 Principal Gener&] aﬁager Telecom,

Jaipuir District, Jaipuir. e

{ By 5hiri B. N. Sandhu, Advocate )

4) DA, NOLA04/2003

Bhanwar Lal Mecna 3/0 Dhainna Ram Meana,
R/0 A/21, Gordhanpuri, Galta Gate,

Jaipur. . L.

( By Shiri P. N. Jatti, Advocate )
—-versus-

1. Union of India through
Seciretary, Government of India,
. Department of Telecom,
Sanchair Bhawan, New Delhi.

2. Chief General Manager Telecom,
Rajasthan Circle, Jaipur.
3. Principal Ge ene eral Manager Telecom,

Jdaipur District, Jaipur.

{ By Shri B. H. Sandhu, Advocate )

) CLAL MO, 405/2002

Deep Chand 3/0 Bhairu Ram,
R/0 382, Devi Nagar,

New 3anganei Road,

Jaipur.

( By 3hri P. N. Jatti, Advocate )
—Velrrsus—

1..  Union of India through
Secretary, Government of India,
Departiment of Telecom,

Sanchar Bhawan, MNevw Delhi.
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3. Principal General Manager Telecom,
aipuir District, Jaiptr. '
{ By shri B. N. Sandhu, Advocate )

Respondents

Applicant

App]icantgb

Respondents

S——
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Manohar 3Singh

Distt. Jaipur.

( By Shri P. N.

1. Uriion of
secretary

Department

3/C Ram Chandra,
R/O Vill. & F.O

Chomu,
‘ Applicant

Jatti, Advocate )

India through o
, Governimment of India,
of Telecom,

Sanchar Bhawan,

New Delhii

N

Chief Geneiral Manager Telecom,

Rajasthan Circle, Jaipur.

Principal
Jaipur Di

o)

{ By Shiri B. N.

75 9.A.

General Manager Telecom,
strict, Jaipui. ... Resgpondents

Sandhu,'Advacate )

.407/2902

B. L. Swarankar S/0 Kanhiaya 1al Swarankar,
R/0 Vill. & P.C. Jetpura (Chomu),

Jaipur.
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Jatti, Advocate )
-versus-

India throtgh

ry, Goverinment of India,
tment of Telecom,

New Delhi

2. Chief General Manager Telecom,
Rajasthan F.|c1e, Jaipur.

2.  Principal

Jaipur Dis

A

{ By Shri B. N.

G aral Manager Telecom,
A .
ST [

c-, Jaipur. ... Respondents

sSandhu, Advocate )

§) 0.A. NO.40GS/2002

R.K.Kapoor S/0
2
i

R/0 House NMNo.

-
i
Shipra Path, Ma

Jaipur.

( By Shri P. N.

ak Lalji
0, Arawali Marg,

Jatti, Advocate )
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. Union of India through
Secretaiy, Gdvernment of India,
Depairtment of Telecom,

Sanchar Bhawan,
New Delhi.

-

2. Chief General Manager Telscom,
Rajasthan Circle, Jaipur.
3. Frincipal General Managesr Telecom,

Jaiputr District, Jaipur. ... Respondents
) P

( By Shri Tej Frakash Sharma, Advocate )

ORDER
Justice V. 5. Aggarwal :

The decision of the Apex Court in the case of S.
F.Sampath  Yumar v. Union of India, (1987) 1 sSCo 124,
focussed upon the Tactual position whfch occasioned
the adoption of the theory of a?ternative%?

institutional mechanisims. The Supreme Couirt held that

the theory of altairnative institutional mechanisms was
alid. It was attempting to vemedy an alarming

v

piractical situation.

Z. The wmatter was reviswed in  the subsequent
decision of a Larger Bench in the case of L.Chandra
Kumar v. Undon of India and Others, (1297) 3 500 261.

3.

The Supreme Couwrt held that clausze 2 (d) of Artic1e®
323-A  and clause 3{d) of Article 322-B to the oxtent
they exclude the juirisdiction of the High Cburts and
the Supreme Court_in their powsrs of judicial ieview
Weire uncanstitutional. Section 28 of the

Administirative Tribunals Act, 1385 (for short, “the

Act”) on the same lines was  also held to be
unconstitutional. The Supreme Court held thalt the

decisions of the Administrative Tribunals would be

subject to Jjudicial review beforsz a Division Bench of
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High Court within whose Jjurisdiction, the Tri

erned falls. In the penultimate Paragraph N

"39. in view of the reasoning adopted
by wusg, we hold that clause 2(d) of Article
323-A and clause 3(d) of Article 323-B, to
the extent they excluds the jurisdiction of

H

the High Courts and the Supreme Court under
Articles 226/227 and 32 of the Constitubion,
are unconstitutional. Geclion 28 of the Act
and the "exclusion of Jjurisdiction” clauses
in all other legistations enacted under the
ic of Articles 323-A and 323-8B would, to
sams extent, be u”con¢L1Lutiona1. The

ju; isdiction conferred upon the High Couirts
under Articles 226/227 and upon the Supreme

orstitution

(]
]

Court under Article 32 of the

is a part of the inviclable hasic structure
oT oy Constitution. While this
jurisdiction cannot be ousted, other courts
and Tricunals may perform a supplementa
role in discharging the powers conferired by
Articles 226/227 and 22 of the Constcitution.
The Tiribunals c¢reated under Article 323-A
and Article 323-B of the Constitution are
possecced of the competeince to test the
constitutional vq11dity of statutory
provisions and rules. A1l decisions of
thacse Tribunals will, however, be subject to
corutiny before a “1M1C1ﬁn Rench of the High
Court within whose jurisdiction the Tiibunal
concerned falls. The  Tribunals 7117,
neverthaless, continue to act like courts of
first instance in respect of the areas. of
law for which they have heen constituted.
It will not, therefore, be open for
litigants to directly approach the High
Court even in cases where they question the
vires of statubtory legicslations (except
where the legislation which creates the
particular ~Tribunal is \nn1|ewged) by
coverlooking the jurisdiction of the Tribunal

concerned. Section 5(6) of the Act is valid

‘and  constitutional and is to be interpreted
in the manner we have indicated.”

3. The law etarted taking a shape. Henceforth

orders of this Tribunal are subjected to judici

ey hefore different High Courts. The diff
Courts processed and interpreted the provisions

wall as the situatioms ar

TEinng. In this procss:
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the Central Administirative Tribunal became a Tribunal

like any other Tribunal whose corders are siibjectad to
judicial review because judicial review is one of the
basic structure of the Constitution.

4.7 In the decision rendered by the Supreme Court
in the case of State of Orizsa and Ora. . Bhagaban

Sarangi and Ors.,{(19953) 1 32C 239, the Supieme Couit

held +that the Administrative Tribunals weuld be bound

{
(&)

by the decisions of the High Courts. At this stage
‘ ge,

not delving Hinto

()]

we wWould hashten to add that we ar

-

th2 vexed QUw«L1un that was raisaed as to wnatb would be
the position of the Administrative Tribuinals where
diffeient High Courts have opined and interpreted law
agifferently because the centiral Adiministrative

4

Tribunal is onhe having different biranches all over the

country.

5. Once the decision of a particular High Court
is  binding, the only excepticinsg khown are whiether the

orders have been passed in  Timine without giving

(D

reasons or they aire obiter dicta decisions which are

per incuiriam and sub silentic. We kKnow from Aiticle

141 of the Constitution that a decision of ths Supreme
Court Dbinds all the.courts and the Tribunals. The
Supirreme Court in this iegard has iepeatedly held that

decisions which are per incuriam o sub silentio will

not be.a bindiing precedent. We refer with advaintage
to  the Apex Court judgment irenderaed in the case of

Municipal Corporation of Dalhi v, Gurnam Kaur, (1983)

W
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1 8CC 10t wherein this principle has been emphasised

in clear terms holding

"11. Pronouncements
not part of the ratio dec
as obiter dicta and are ot
h alil respect to the 1
sed the order in Jamnia Das

v Delhii Administration, Writ Pe i

8 z of 1584) and to the learned Ju
ed with him, we cannhot concede th
~t is bound to follow it. It w
delivered without airrgumnent, witho
reference to the relevant provisions of t
Act conferiing express power  on t
Municipal Corporation to direct removal of
encroachments from any public place 1ike
pavements or public streets, and without any
citation of authority. Accordingly, we do
not propose to uphold the decision of the
High Court because, it seams to us that it
is wrong in principle and canhnot be
justified by the terme of the relevant
provisions. A _decision should be tireated as
givein per dincuriam _when it  is  given  in
ignorance of the terms of a gtatute o of a
rule. having the force of a statute. So far
as the order shows, o argument was
addressed to the Court on the qguestion
whetheir or pot any direction could properly
be made compelling the Municipal Corporation
to construct a stall at the pitching site of

a pavement sqguatter. Professor P.J.
Fitzgerald, editor of the Salmond on
Jurisprudence, 12th edn. explains the
concept of sub silentio at p.153 in these
words :

A decision passes sub silentio, in
the techinical sense that has come to be
attached to that phirase, wheén the
particular point of Taw involved in the
decision 1is not perceived by the -court
or present to its mind. The court may
consciously decide in favour of one
party because of point A, which it
consideirs and pronounces upon. It may
be shown, however, that logically the

couirt should not have decided in favour
of the particular party unless it also

decided point B in his favour; hut
point B was not argued or consideied by
the court. In such circumstances,

although point B was logically involved
in the facts and although the case had a
specific outcome, the decision 1is hot an
.authority on point B. Point B is  said
Lo pass sub silentio.




decis

12, Iin Gerard v. Woirth of Paris
btd.(K) (1836) 2 A1l ER 905(CA), the only
point argued was on the question of prriciicy
of the claimant’s debt, and, on this
argument being heard, the court granted the
oirder. Mo conzidsration was given Lo the
question whether a garnishee oarder could
propeirly be made on an account standing  in

the name of the 11qu1da Lor., When,

- da

therefore, thiz vary point waz argued in  a.

subscquant case before the Couwrt of Appeal

in  Lancaster Motor Co. (London) Ltd. v,
Bremith Ltd. {(13%41) 1 KB 675}, the court
held ditself not bound by its previous
decicion. ir Wilfrid Greene, M.R., said
that he could not help thinking that the
point now raisesd had  been deliberately

pazzed zub 2ilentio by counzel in order that
the point of zubstance might be decided. He
vent  on to say that the point had to be

decided by the earlisir court before it could

make the order which it did nevertheless,
since it was decided “"without argument,
without reference to tlie crucial woirds of
the rule, and without any citation of
authority”, it was not hinding and would not
be Tfollowed. Precedents sub silentio  and
without argument  are uf ho momsnt. This
rule has ever zince bsen followaed. One of
the ahief reazons for the - doctrine of
precedent 15 that a matter that has  once

been TFully argued and decided zhould net ba
allowed to be Ceopened. The weight accorded
to dicta varies with the type of  dictum.

Mere cazual erxpressions carry no weight at
a171. Not  svery pasaing s<pression of a
judga however, eminent, can be treataed  as

an ew cathedra statament, having the weight
of authority."” (Emphasis added).

gaid decizion haz been follawed by the subseguant

ision  of the Supreme Court in the case of State of

L Anr. v, Synthetics & Chemical Lid. & Anr.,

A91) 4 ZoT {E9, The SBuprems Court held

icns  even  of  the Apex Court which are

gilentio would not be a binding precedant.

findings of the Supreme Court in this regard are

41, Does this principle extend  and
apply to a concluzion of law, which was
neither raisad o [ a0 E- P | wBS an
consideration. In other woirdes can  such

conclusions Dbe considered as declaration of

that

sub

The

i
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law? Here again the English courts and
jurists have carved out an exception Lo the
rule of precedents. It has been explained
as rule of sub-silentic. "A decision pafcpq
sub~silentio, in the technical sense that
lhas come to be attached to that phrase when
the paru1ru1ar point of law invelved in the
decision ig not perceived by the coirt or

piresent o its mind. " (saltmond on
Jurisprudenr 12th  Edn., p.153). In
Lancaster Motor Co. (London) Ltd. V.

Bremith LLd. Lhe Court did not fTee bound
by the earlier decicsion as it was randered
‘without any argument, without reference to
the orucial vwords of the rule and without

any citation of the authority’. It was
approved by this Court in Municipal
Corporation of Delhi v. Gurnam kKaur. The
hench held that, ‘precedents sub-silentio
and without argument are of no moiment’. The
courts thus have taken recourse to  this
principle orr relieving from injustice
perpetiated by unjusth precedents. A
decicion which 'is not exprese and is not
founded on reasong nor it proceeds  on
consideration of issue cannot he deemed to
be a law declared to have a binding effect
as is contemplated by Article 141.
Uniformity and consistency are core of
judicial discipline. But that which escapes
in  the Jjudgment without any occasion is not
ratio decidendi. In B.Shama Rac v. Union
Tervitory of Pondicherry (AIR 1387 3C 1450)
it was obsgerved, ‘it i¢ trite Lo say that a
decision ig binding not because of its
conclusions  but in regard to its ratio  and
the principles, laid down therein’. Any
declaration or conclusion arrived without
application of mind or preceded without any

reason cannot be deemed to be declaration of
Jaw or authority of a general nature hinding
az a precedent. Restrained in digsgenting or
averruling is for sake of stabil ity and
uniformity but rigidity beyond @aSC“ab1e
Timits is inimical to the growth of Taw

6! It 1is these principles which became the
subject matteir oOF ontroversy hefoire wus 10 The
connecternd applications. Facts Weres admittedly
identical except that in the case of B.HN.3harma (OA

YT tr

No.401/2002), he had supsrannuated on 30.11.2001. In
the caze of R.P.Sharma (OA No.402/2002), his

superannuation has already oeccurred on 31.2.2003; and
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in the cazes of 3.r.Bhatnagar (0OA HMo.403/20G2)  on

0

21.14G.,20401, Desp Chand (GA No 40R/2002) on
31.10.2001; Manohar Singh . (02 Mo.406/2002) on
ST.E.200%; and R.F.Vaposor (0N Ho.402/2002) on
31.8.2001 ) far' &z Bhanwar Lal Meena (NA

Mo, 404/2002)  and  B.L.Swarankar (0A Mo.407/2002)  are
concairned, they are <till working with the

respondents.

7. By virtue of their separate applications, the
applicantz  have impugned the orders dated 29.2,2001
and the corrigendum dated .9.2001. They sesel  their
quashing from this Tribunal. The order of 28.5.2001

has been paszed by the Bharat Sanchar Migam Ltd. (for

]

shoirt, BEINL), a Government of India enteirprise and it

reads
"The following Senijor Telephone
Zupervizors wers  promoted to Grade-IV  as
Chief Telephorne Supervizor in the pay scale
of * Rz.8L00-10500 (Pra-revised  2000-3260)
through c<reaticon of supernumarary posts  in

accordance wWith DOT Jetter MNo.22-6/34-TE.II
dated 1353.12.1936 and 13.2.1937 frow the

dates zhown againzst each, on notional basis.
Later on the officials found to he
ineligible for Grade-1V praoimot ion in
accoirdance  with DOT letter No.22~-6/94-~TE.II
dated 2.3.3%3, and wers to  be reverted
immediately, but due to Status . quo

maintained by the crder of Hon'ble CAT Rench
Jaipur they could not be reveirted.

Now as per the court directicn, they had

been servad shiow cauce notices.
Reprezentations  received Trom the officials
have  been examined and are not caonsiderablse
to he contintied as Chief Telephone

Supeirvisor.

Now the following Chief Telephone
Zuperviszorz are hersby reverted to the cadre

of - 3r. Telephone Supervisor with effect
1 en S0, PHG1 TaTAL) i ROR RArmdn=<T T T ey
zcale of Rs.HO00-2000 without any  pay

protection and are further placed in the pay



A

scale of Rs.bL00-3000 with effect firom  the
dates shown against each due to entry in

restructure cadre, in  pursuaiice of DOT
tetter No.1-38/MPP-98 dated 20.4.18399".

A corrigendum even had been issued on 3.9.2001 which

reads

"Date of reversion to the cadre of 8Sr.
I i

Telephone Supervisor in BCR Grade-III shown
as 23%.8.2001 A/N in Para~-1II of this office
meimnc no.3T-4/36/V/130 dated 29.8.200% may
kindly be r=ad as 3.35.1399 A/N

Sd/*

Divisional Engineeir Phones {(Admn.)
0/o The Principal GMTD, Jaipur-302010"

8. Admittedly, the applicants are Grade 'C’
employees. Eairlier they were in the Cepartment of

Telecommunication.

)

9. Learned counsel for the applicants had

s
[
o
{-4
(@]
-
oY)
<
]
Q

contended that the applicants would conti
cause against the Union of 1India. Some feeb?e
arguments in this regard were addiesced. Theretore,
before piroceeding further, the said contiroversy must

be set at rest.

10 The Ministry of Communications {(Department

of Telecom Services) oin 30.8.2000 had issued an Office

D

Memoirandum pertaining to setting up of BSNL and
transfer of staff. The Government of

usiness of providing telecom

=H
4]
o
.
e8]
cr

decided to tiransf
seirrvices in the country which were curreintly entirusted
ne

to the Department of Telecom Services and t

Department of Telecom Operations. It was proposed to




transfer the business of providing telecom services
and runining the telecom factoiries to the newly set up
company, i.e., BBNL from 1.10.2000. The Government

had only iretained the function of policy formation,

Ticensing, wireless spectrum managemeint and

administrative control, etc.

11, Sinnce 1t was to take sometime Tor the new
company to finalise the terms andA conditions for
staff, it was decided to give an opportunity to the
staff for exercising their options ﬁn. this regaird.

Para 4 (i) and (v) read

"(i) The establishment (officers, staff,
employees and industiial vioirkers)
sanctioned for exchanges/offices, in
various telecom circles, metro,
districts of Calcutta and Chennai,
project circles, civil, electrical and
architectural wings, =~ maintenance
regions, specialised telecom units
namely Data Networks, National Centie
for Electronic Switching, Technical and
Development circie, Quality Assurance
circle {except TEC), tiraining
inetitutions, - other units like telecom
factories, stores and electrification
pirojects of DoT/DT5/DTS (belonging to
vairious organised services and cadres
given in Annexure~-A to this letter) and
posted in these circles/offices/units
will stand transfeirred to Bhiarat.
Sanchar HNigam Ltd. along with their
posts on existing terms and canditions,
cnh as is wheire is basis, on deemsd
deputation, without deputation
aljowance, with effect Ti~om ist
October, 2000, i.e.,the date of taking
over of telecom operations by the
Compainy from DTS & DT70. Bharat Sanchar
Nigam Ltd. will exercise control  and
supervision of staff working against
these posts.”

“{v) Officers and staff shall continue to be
subject to all rules and regulations as
are . applicable to Goveinment seirvaiits,
including the 225 (CCA)Y Rules 111 such
time as they arse absorbed Tinally by
the Company after they exercise their
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5 options. - Their pay scales, sataries
and allowances will continue o be
i , goveirned by existing rules, regulations
‘ .. and orders.”

) Q

An Office Memorandum even had been issued oin 30.9.2000

itities of

Q
oy

pertaining to transfer of assets and 1i
Departiment of Telecom Services and Department of

Telecom Operations to the BSKNL.

12. It appears that on 3/4th January, 2001,
i theire was an agreement signed with the three 3taff
Federationrne of Group 'C’ and ‘D' employeess regarding

options - for absorption in B3NL. I

four copies of the option form with one set of
} provisional terms and conditions was to be sent o
|
i cach of the employees of Group “C’ and ‘D’ by
! 15.1.2001 Lo complete the g£aia process, Admittedly,
| as it was not being disputed during the course O

submizeions that the applicants had evercised the said

option and an order had been passed absorbing  Group

'c’  and ‘D’ employees. In fact in the applications,

there 18 no plea raised that the applicants had not
RV ‘

ererciced their options nor a controversy was raised

in this regard. Therefore, we hold that the

g
applicants had bezen ahsoirbed in the BS3NL.
13. Since the applicants had filed applications

, an objection has been taken on behal

-
—
v
<
S
s\
—_—

respondents that this Tribunal has no Jurisdiction %o
entertain the apﬁ11catioﬂsﬁ€1t1ng a decision of the
Vo :

Hon'hble singls Judge of the Radasthan Hiagh Court in
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the caszx of R.A.Mangal & Ors. v. Unridion of India &
Ors., “CWP Mo, G136 /2002 rendered on 1@.9.2002, {he
Triouwna felt that keeping in view the natuire of  the

contirovairsy, a lairgsr Bench should be constituted anc

the following questions were posed for consideration
“1. Whether the Tribunal has
urisdiction an  all service matter in
recpect of cservice matters of central
governnent employess  who are on deemed
deputation  to B3NL or only i respect  of
cause  of action relating to  their parent
department e.3 disciplinary proceadings,
retira bhenefits, piromotions in their
department, etc and not for the cause of
action wholly arisen firom  BSNL =.9g.
tranafer, promotion etc by B3NL.

2. ihether the Tiibunal has
Jurisdiction on all service matter in
respeaech of  service matters of  cenvira
Jovernmein employess,  the cause of action

for which related to a peiriod prior to  the
absoirption of such employees in BaNL.T
We  do  not dizpute the importance of the above-said
question, but  keeping in view the nature of  the
controversy, we are not answering the dispute as to
the Jjurisdiction of this Tribunal when a Government

employee iz on deemed deputation with the BSHNL because

]

it did not arise during the course of submiscions and
we had made ouirszelves clesar o the Members of the Bar
that this question can  be gone into  whenever it
ariaeé.‘ ‘ We aire alsa, therefore, not inclined

into  the other questions which are co-related thereto

and are confining ourselves to the controversy as  to

if this Tribuna has the Jurisdiction o service
matters with respect to the Cantial Governmant

emplaoyess, who have been absorbed in the BSNL.



14 1t appeais that in the case of R.A. Mangal
others {(supia), who had suffered an order of
reversion and weire employees of the Departmen of
Communications, the leained Single Judge of the

Rajasthan High Court held:-

"Impugning the oirders of reversion the

petitioners, who are the employees of

Department of Commnunication Union of India
fave, in the instant writ petition, sought
promotion on the post of Chief Supervisor
(Telecom) 1in the Grade 1V in the pay scale
of Rs. ©B6500-10500 continuously without any
break with all conseqguential benefits.

2. I have heard Mr. Sushil Humar Jain

Ll 1
learnea counsel appearing ar the

petitioners.

3. In pursuance of the poweis confeired
upon it by clause (1) of Article 323 A of
the Constitution Parliament enacted the
Administrative Tribunals Act, 13885 (Act 13
of 1585) Chapter 1III of the said Act
consists of sections 14 to 18. Sections 14,
15  and 16 of the said Act deals with the
jurisdiction, powers and authority of the
Central Administrative Tiibunal, the State
Administrative Tribunals and the Joint
Administrative Tribunals respectively.
These provisions make it clear that except
for the juirisdiction of Lthe Ron dDie dupiremes
Court, the Tribunals under the Act 13 of
1985 will possess the Jjurisdiction ~and
poviers of every other couirt in the country
in respect of all service related matters
Their Lordships of the Supreme Court in L
Chandira kKumair vs. Union of India (1937) 3
3CC 261 indicated in paia 993 thus -

993, In view of the reasoning
adopted by us, we hold that clause 2
(d) of Articie 323-A and clause 3 (d)
of Article 323 B, tu the extent they
exclude the jurisdiction of the High
Couirts and the Supreme Court under
Articles 226/227 and - 32 of the
Constitution, are unconstitutional.
Section 28 of the Act aind the
"exciusion of Jjurisdiction” clauses in

~ 1

i
a1l other legislations enacted under
[a]

the aegis of Articles 323 A and 323-B
would, to the same extent, be
unconstitutional. The jurisdiction

conferred upon the High Courts under
Articles 226/227 and upon the Supreme
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Court under  Artic 32 of the
" Constitution is a part of the
inviclative basic structure of our
Constitution. While the jurisdiction

cannot be ousted, cothei- courts and
Tribunals may perform a supplenental
role in discharging the powerirs

conferred by Articles 226/227 and 32
of the Constitution. The Tiibunals
created under Article 323 A and
Article 323-8B of the Constitution are
possescead of the competence to test
the constitutional validity of
statutory provizions and rules. A1l

decisions of these Tiribunals will,
however, be subjsct Lo scrutiny before
a Division PBench of the figh Court
within whose jurisdiction the Tribuna

concerned falls. The Tribunals wi11,
nevertheless, continue to act like
courts of first instance in respect of
the areas of Taw for which they have
been constituted. It will not,
therefore be open for litigants to
directly appinth the High Courts even

in cases whers they quaztion the viies
of statutory legislations (except
wihere the 1pgislation which cireates

the partic u11| Tribunal iz challengsd)
hy overlooking the juiriadiction of the
Tiribuna concerned. Section & (§) of
the Act s valid and constitutional
and is to be interpreted in .the manner
we have indicated.’ :

4, M. Jain learned counsel canvaszed
that the petitioners are Lha cmplu'cb of
Bharat Sanchar Migam Limited which is
amenahle to the writ Jjurisdiction under
Article 26 of  the onstitution. I am

[
1 to agree with the
he opinion that the
b
2 U

approach to  the

submission I am of

2 C
unahle to persuade myse
. th
petitioners should fir

l) m

Tribunal and thereafver  if they feel
agarievad again:t the oirder of the Tribunal,

“they are at liberty to zesk rzinedy before
the Divieion Rench of this CQUit.

5. The jurisdicticn of this Court is
erpressly  ousted by Lhe Act 13 of 13235 1in
respect of all zervice related mattars.

6. Resultantly the writ petition stands
dismizsed as not maintainable.”

15. The learned councel for the vespondents

contended  that the decision rendered by the learne

single Judge iz zub gilentic to the basic guestion

'
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pertaining to the Jjurisdiction and further 1in the
opening paragraph, it ~had been pointed that the
petitioners before the High Court are the employees of
Department‘of Communication of Union of India while in

s

L othey

f)

the penulitimate paragraph, it has been held th

are the employses of BSML and perhaps that is why the

o
w0
[}

decicsion has i recorded that Tirstly they should

approach the Central Administrative Tribunal.

ll)

to provide Tor the

16. The Act had been =snactec

ll

adjudication or trial by Adm1n strative Tribuinals of
dispute E and  complaints with irespect Lo  reciruitiment
and c¢onditions of cervice of persons appointed to

public services. It was an altérnative foruimn to

provide expeditious digsposal of applications

—
—
<!

pertaining to seirvice matters. The Act specifica

provided

'))

s Lo under what circumstances, this Tribunal

was to have Jjuiisdiction. 8Saction 14

"14. Jurisdiction, powers and authority
of the Central Adwministrative Tribunal - (1)
Save ac otherwice expresely provided in this
Act, the Central Administrative Tribunal
hall evercise, on and Trom the appointed

)

<
day, all the jurisdiction, powers and
authority ~ercizcable immediately betore

= P b
S5 o U !
that day hy all courts (except the Supireme
Court in relation to- |

(a) recruitmant, and matteirs concerning
recruitment, to any Ali-India Seirvice or

- to  any civil service of the Union or a
civil post Linder the Union or to t

wm

POsy
connected with defence or in the defence
seirvices, being, in sither case, a
filled by a civilian;

K

(b) all service matters conceirning-
(i)  a member of any All-India Service;
or '

{(ii) a person [not being a mewmber of an
All-India Service or a person
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refeirre to i clause (c)]
appointed  to any civil service of
the Uniocii or any civil post under
the Union; or
r

(iii) a civilian [nhot being a member of
ain  All-India Service or a peison
referire to in clause (c)]
appointed to any defence services
or a post connacted with defence

and pertaining to the service of such
membel-, person or civilian, in
connection with the affairs of the Union
oI of any State or of zany local or other
authority within the territory of India
or undeir the caontrol of the Government
of India oir of any corporation lor
society] owned or controlled by the
Government;

(c¢) all service matters pertaining to
‘ serrvice in connection with the affairs
of the Union conceirning  a person

appointed to  any cervice or post |

referred to  in sub-clause  (ii) or
sub-clause (iii) of clause (b), heing a
41

peirsoin  whose services have been placed
by a §&tate Governmsnt or any l1ocal or
otheir authority or any corporation f[or
society] or other hody, at the dispocal
of Lhe  Centra Government  for  such

appointment.

[E<planation.- For the removal of dnubts, it
is hereby déclared that references to
"Union" in this uh-section shall be

constiruad as'includ1ig references also to a

Union tervritory.]

.. (2) The Centra Governient may, by
notification, apply with effect from such
date as may be specifisd in the notification
the proviziona of zub-zaction {(2) to  local
or other authoritiez within the teriritory of
Iindia or under the contral of the Government
of India and to coirpoirations [or societies]
ownied or controlled by Government, not being
a local o othear authority or corporation
[or zociety] controlled or owned by a State
Governiment;

Provided that if the Centiral Government
considers it evpadient co to do for the
puirpese  of  facilitating transition to  the
scheme as envizaged by this Act, differant
dates may b3 o specified under this
gub-section in respect of diffeirent classes
of  or Jdifferent categories under any oclass

or

of, local ot other authorities
corporations [or societies]. .

(3) Save az otherwise evpréssly provided in

o

-~
\)
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this Act, the Centra) Administrative

Tribunal shall also exercise, on and from

the date with effect from which the

provisions of this sub-section apply Lo any
local or otheir authoirity or corporation [or
society], alil the jurisdictioin, poweirs and
authoirity exercisable immediately before
that date by all courts {exceplt the Supreme

Couirt) in reltation to-

{a) reciuitment, aind matters concerning
recruitment, to any service or post in
connection with the affairs of such
tocal or other authority o corporation
{or society]; and

(b) all service matters CoiCErning a pPerson
lother Lhan a  person refervred to in
clause (a) or clause (b) of sub-section
{(1)] appointed to any service or post in
connection with the affairs of such
focal or other authority or corporation
[lor society] and peirtaining to the
service of such person 1in  connection
with such affairs.”

At the outset, it must be mentioned that this Tribunal
is the c¢ieation of the Act and draws its power _and
stirength from the provisions of the Act, while the
1igh Courts are courts of constituticnal Jjurisdiction
naving power to judicially review the orders of the
Tribunats It canncot be dcesciribed that this Tiribunal
would be depository of the pdw~rs foi whiich o
provision has  been maas. If this Tribunal does ot

any oirder 80 passed would be void being without

Jjurisdiction,
e i~ U T - I R -
17, We need not delve into the provisions of
N
sub-sections (2) and (&) of Section 14 of the Act
—~ - o~ Y o~ Pl o~ e e - - e N R P A £\ ~ 12 A
because when the same is read with clauses {(b) and (C)
- o~ - e . e A o~ o~ e - - —~ o o b
to  sub-section (1) to Bection 14, 7t clearly shiows




the applications pertaining to employees of loral

other authorities or other autonomous bodiee unlecs

notification 1in this regard iz izzued. A Full Bench

of this Tribunal in the case of F.F.Singh &tc.etc.

Union of India & Or

»

(X%}
[A]
50

decided on 20.11.1¢

A.T.F.B.J 257 ha bnn~1dcr d thic quesztion and held:

"153., In the iesult the ireference is answered
as under:

"Excepting thoze specif caovered by
clauses (b} and (c) bion 14(1)
A.T.Act, the CAT has no Jurisdiction to
i o
i

l’) <z

1
entertain applicat - D e”i1ﬂye@c of
local or other auth ias within the
tericitory of India or ldbr the contvro) ,
of the Govt.of India and to corporations
or societies owned or controllied by Govi.
(not being a local or other authority or
corporation oI sociaty controlled - or

-t
O
'.‘1’ -h

ovinad by a State Govi.) unlese the game
have been notified under ~ Sec. 14(2)
A.T.Act”

The said guestion has bean gone 1ntb more oftein +
once thereafter. The Jaipuir Bench of this Tribunal
the case of Ram Pratap Meena v.Union of India

others ‘1n OA Mo, 440/2001 decided on 4.4.2002 when
similar app11c tion had been filed seeking qU1¢h1nq

the oirdeirs which ara under the gaze of this Rench
a11owed the same. However, vwie male it clear that
Jaipur Bench wagz not concerned at that time with

gquestion as to if it had jurisdiction to epntertain
application or not. In the case of D.R.BRalai
Union of India & Ors. 1in OA No.O7Z2/2001 decided
25.5.2002, a similar relief had besen c]a1med and

Jaipuir Bench had allowed the zame. 82 referred

above, thils gquzazstion had not beszn aosne tNnto as to

. etc.etc. in 0A No.33/19

V.

a7

and ireported  as (1937-2001)

han
1ﬁ
and
Aa
ofii
the
the,

the

on
the

to

1

N\
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this Tribunha had. Jjurisdiction to entertain  the

}

@

application against the BSNL. It had followed ©h
rlier decision 1in  the case of Ram Pratap Msena
(supra).‘ Therefore, the same would not be a binding
principle because the guestion
had nhot beein considered by the abovesaid decisions.
The Jaipur Beinch cqnsidefed this guestion only in the

case of Panna Lal Yadav v. Union of India & Ors. in

OA No.54G/2001 decided on 28.8.2003. It was held that
in the absence of a notification having been issued

o~

under sub-section (2) to 3e

)

he BSHL being a

-t

-—
I
ct

T 100

O
ot

registered company, its employess cannot be tireated as
employees of the Central Goveinmeint, and the
application was held not main ainable.

18. At this stage, we refer with advantags O

the decision of the Chandigarh Bench of this Tribunal

in the case of Phuleshwar Frasad 2ingh v. Inion of
India & Oors. in  OA No.1116-CH-2C02 and OA
No.1128-CH-2002 rendered on 5.5.2003 {repoirted as 2003
(2) Administrative Total Judgments 257). The

chandigarh Bench was conceined with many guestions and

is hefore this Bencn. It was

.
on
(M)

as

(1))

one of those wa

neld:

~"The - persons directly recruited,
appointed and absorbed by/in BSNL are i
fact the employees of BaNL and, in the
absence of a Notification under Section 14
(z) of the Act, this Tribunal nas n
jurisdiction, powei oi" authority t
entertain and adjudicate their disputes wit
regai to their service matter even thougd
it pertains to the period prioir to their
absorption. This category of the employees
undoubtedly falls beyond the ambit of the
“jurisdiction of this Tiibunal.” :
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19. The Bombay High Court in the czss of Bharat

Sanchar Higam Limited.v. A.R.Patil and Ors., 2003 (1)

ELR 236, had also the occasion to consider the zaid
controvarzy. We are consciouz of the fact that the
facts before thz Rombay High Court were 1ittle

differsnt, but  3till  the High Court did express

themzelveszs in thiz regard. It held that this Tribunal
th wetition of  the

should not  have @ntertaitined  the o

=

employess  absorbad  in the BSML. We take liberty in

reproducing the zaid obzervations from the judgmant of

the Bombay High Court

3

"From the above it will be abundantly
clear  that the r@:pondmnt~ are employses of
BaNL  and they being officerz shall continue’
to be subject to all ruil: aind  regulabions
a3 e applicable to Government zeirvants.
Theze clauzez olearly meant that they will
bz employees of BENL and BIMNL will haves the

o

Fight to tranzfer them az employees but that

tranafer will ke asubjesct to the rules  and
reguilations  that are applicable  to  the
Govaerpment of India. Even the employees
have contended in the transfer applications
that their transfers ars against P oand T
Manual. In para 7 of the menorandum it s

very clearly obhserved

“(vii)  The management oFf Bharat S
Migam Limited 3hall have Tull pows
authority to effect *rqn_Fr.c of a
ctaff at all levels working under

In the face of this the Tribunal couwld ot
have held that it has the jurisdiction.

t  which

There iz yet anothsr aszpec
Loois taking

"
<

has &0 ke looked into and that
i

judicial notice of Governnent decisions
briown to have bsen talen and acknowledged by
authorities Jjudicial and  quasi  Jjudicial
decizions to convert the department of
Telecommunications  into  BSHL Wag made
publicly. It was bknown to one  and all.

" Existence of BSHL i3 & fFact of wihich

judicial notide can be taben and has  been
taken by the Tentral Administrative Tiribunal
in its Calcutta Bench az alsa  its  Bombay
an*h vhile dealing with  twe  Jdifferent
Cazaz. Qnce  its therefore recognized  and
aclhnrnowlaedge by the Tribunal its=1{ that BSNL

)

[l
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n

gal entity it thas be

is a 1e coine into
existence. The Tiribuna shouid hhave
resisted exeircise of jurisdiction t

(X

should  have avoided unwarranted exeircise of
jurisdiction 1in transfer matter

[eh

The Delhi High Court in the casze of Ram Gopal Verma v.

Union of India & Anr. 2002 (1) BSLJ 352 also
’

consiaere the said controveisy. Before the Delhi

High Court, there vias no dispute that the Mahanagar

Telephone Nigam Ltd. {(MTNL) was o a company
incorporated under the Companies Act. and had a
distinct legal entity. The only fact adimitted before

the Delhi High Court was that the emplovyees viere not

+
covered by the provisions of sub-section (1) to
Section 14 of the Act. The Delhi High Court referre

to sub-sections (2) and (3) of Section 14 and held

tha necessairily a notification had to be issued
before - this Tiribunal would have Jjurisdiction to deal
with the matter. The findings of the Delhi High Court

read :

G. A ‘combined reading of the two
provisions shows that pirovisions of
sub-section 3 could be applied to local or
other authorities under the control of the
Goveirnment and to Corporations or societies
owned and controlled by the Government by a
NotifTication to be issued by the Central
Governmsnt. No  such notification -~ was
admittedly issued tii? date to extend
Jjurisdiction of Tribunal to MTNL. That
being so, was Tiribunal still obliged to
entertain petitioner’s ©OA challehging his
suspension order which was passed hy General
Manager of MTNL and whiich was not endorsed

to  have been approved by General Manageir of
MTHNL and which was not endorsed to have been

(3}

approved by DOT. The answer in ouir view was
in negative because petitioner was
challenging suspension order passed by thne
Chief General Manager of MTHML suspending him
from the post of SDE (Cables), a post under
MTNL and not from any post utnideir DOT. It is
true that petitioner maintained his lien to




%

.be a notification dzzusd under sub-se

ne TES Group B service in DOT but that was
vail to him bscauge his challenge was
d againet suspenzion from the post of

d1rpcte

S5DE  (Cables) in MTNL and passed by the
Competent  Authority of MTNL., His service
statuz  enjoved by him in DOT would not

confer jurisdictimn on Tribuna which'
otherwise was not admittedly vested in it
for want of requisite notification under
Section 14 (2). Therefore, even when he
held a lien on tha post of TES Cfficer, his
arievance directed against order zuspending
fim from  Lthe post of 20E (Cables) in MTNL
was not  entertainable by Tribuna for

Tack of Jjurisdiction. It is also not the
case that impugdnsd order of his  suspansion

Wwas s a composite  order passed with the
approval of DOT which <ould parhaps praovide
some basis for Tribunal’'s Jjurisdiction.
This ordar was paszszaed by the Chief General
Manager on hiz own and it is not for us to
eramine whether it wze paszssd wvalidly or

otherwise."

1

20. From the aforesaid, it iz clear that even if
P3ML iz a Government company, nece'*wr11) there has to
ction (23 to

Section 14 hefore this Tribunal will have jurisdiction
to deal with these mattzrs. This iz abvious Tron the
plain reading of the provision of Section 14 of the
Act.. SBub-secition  (3) to Zection 14 ﬂﬁk=s it clear
that this Tribunal ehall have jurizdiction, powairs and
authority in relation to  recruitment dnd matters
concerning  recruitment of all ewplovess appointed Lo
any <ervice or post in cophection with the affairs of

the local or other authoritiss on and from the date

gpecified in the notification isaued under sub-zection

(2), which we hava - Feproduced above. When
notification wnder zsub-section (2) iz dzsuseds  such
Tocal or other autherities would be amenable to the

Jurisdiction of thic Tribunal. Admittedly till dJdate,

ne  such rmotifisation has bessn diszusd and 1 the fTacs

v

3

e
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of the atoiesaid, it must be held that this - Tribunal
does not have  Jurisdiction Lo silttertaiin the
applicaticons psrtaining  to  the app?icgnts vl aire

~ o~ ~ - Ty ron o t e - ] N T — ~,
2. Reveirting Daci to the decision of  the

P Nl L T a e b RPN 1 , - L I B R L
Rajasthan Highh Court 1n CWF No.G186/2002 with respect,
- —~ ~ | 1.~ P BEPR - b oim e b e e e
it must bes stated that 1t was siub siltentio peirtainin

14, The points refeirrea to  aobove na nct  been
perceived while the matter was dicsmissed in Timine.
In this "backdrop, it cannct be taten to kte in the

o~ b ~ ) 3 -~ - - ~ -

22, Resultantiy, we aiiswel the contiaversy as

[ B, -l PRI TN r -~ o~ O [ N B P - b 2 e N -~ g
already ieferred to above, holding tiat in cases in

which the empioyees had been absorbeud permanently wit

tihe BSNL, the Centiral Administrative Tribunal has no

jurisgiction to adjudicats upon theiv service matters
til1l & notiftication under sub-section (2) to Section
14 18 issued.
23. In face of the findings we have iecorded
above, it becomes uihinecessary for us to remit  the
mattérﬂ backh to the relevant Bench. 3ince this
Tribuinal has nNno Juitisdiction to  enteirtain the

A\ —_

(' K. Tdair i) ' (J.K.Kauahfﬁ?ﬂﬂ_’ﬁ {(V.3.Ag¢
e, | .y PP
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