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CENTRAL ADMINISTRATIVE TRIEBUNAL
JAIPUR BENCH, JAIPUR

nis the_é%ﬂmwday ofwﬁigLXE&LL, 2004

LE SHRI JUSTICE V. £. AGGARWAL, CHAIRMAN
LE_&hRI J.oob. PAUSHIV, HEMEER (J)
LE SHRI A. I.. BHANDARI, MEMEER (A)

1) QO.A. NO.401/2002
B. N. Shairma 3/0 Shri C. D.S3Sharma,
R/C 274 Barkat WNagar, Tonk Phatak,
Jaipur Applicant
( By Shiri P. N. Jatti, Advocate )
-Versus-

1. Union of India through

Secretary, Government of India,

Department of Telecom,

Sanchar Bhawan, New Delhi.
2 Chief General Managet eteconm,

Rajasthan Circle, Jaipui.
3. Principal General Manager Telecom, ’

Jaipuir Distiict, Jaipui Respondents
( By Shri Tej Prakash Shaima, Advocate )
2) O.A. NO.402/2002
R. P. Sharma 3/0 Shri Bishan Lal Sharma,
R/C Mandawar, Mahua Road,
Jaipur Applicant
( By Shri P. N. Jatti, Advocate )

—VErsus-

1. Union of India through

secretary, Government of India,

Department of Telscoi,

Sanchar Bhawan, New Delni
2. Chief General Manager Telecom,

Rajasthan Circie, Jaipuit.
3. rincipal General Manager Telecom,

Jaipur District, Jaipur. ... Respondents
( By Shri B. M. Sandhu, Advocate
3) O.A. NO.403/2002
S. K. Bhatnagar 3/0 Shri 8. #. Nath Bhatnagai,
R/C L~Kha—-8, Housiing Board,
Shastiri Magar, Jaipur. ’ ... Appiicant
( By Shri P. N. Jatti, Advocate 3
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~Versus-

1. Union of India through

Secietary, Government of India,

Department of Telecom,

sanchai Bhawan, New Delhi.
2. Chief General Manager Telescom,

Rajasthan Circle, Jaipur.
3 Principal General Manager Teiecom,

Jaipur District, Jaipur. Respondents
( By Shri B. N. Sandhu, Advocate )
4) Q.A. NO.40G4/2002 .
Phanwar Lal Meena S/0 Dhanna Ram Meena,
R/O A/21, Gordhanpuri, Galta Gate,
Jaipur. ... Applicant
( By Shri P. N. Jatti, Advocate )

-versus-
Pl

o

J

By

Union of India through
Secretary, Government of India,
Department of Telecom,

sanchai Bhawan, New Delhi.

Chief General Manager Telecom,
Rajasthan Circle, Jaipur.

Principal General Manager Telecom,

Jaipur District, Jaipur. Reapondents

Shri 8. N. Sandhu, Advocate )

O.A, NO.40R/2002

Deep Chand 53/0 Bhairu Ram,

R/0 382, Devi Nagar,

Mew Sanganer Road, ' &
Jaipui. ... Applicant
( shiri PL. ON. Jatti, Advocate )
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By

By

—versus-

Union of India through
Secretary, Government of India,
Department of Telecom,

sanchar Bhawan, Mew Delhi.

Chief General Manager Telecom,
Rajasthan Circle, Jaipur.

Principal General Manager Telecom,
Jaipur District, Jaipur. ' ... Responden
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shiri BE. N. Sandhu, Advocate )
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65) DO.A, lu.4no,2uu2

Manohar Singh /0 Ram Chandra,
R/O Vill., & P.0O. Chomu,
Distt. Jaipur. - ... Applicant

N

( By shri P. N. Jatti, Advocate
-vVersus-

1. Union of India through
secietary, Government of India,
. Department of Telecom,
Sanchar Bhawan,
New Delhi.

z Chief Geneiral Mahaget Te?ecom,
Rajasthan Circle, Jaipur.
3. Principal General Manager Teliscom,

( By shri B. N. 3Sandhu, Advocate )

7) O.A. NO.407/2002

B. L. Swarankar 5/0 Fanhiayalal Swarankar,
R/0 Vill. & P.O. Jetpura (Chomu),
Jaipur. ... Appiicant
( By Shiri P. N. Jatti, Advocate )
-versus-

1.  lUnion of India through

Sacretary, Goverimznt of India,

Department of Telecom,

Sanchar Bhawan,

New Delhi.
2. Chief Gensral Manager Telecom,

Rajastlian Circle, Jaipur.
2. - Principal General Manager Telecom,

Jaipur Distirict, Jaipui. ... Reszpondents
{( By shri B. N. Sandhu, Advocate )
8) D.A. No. 4us/2002
R.K.Kapoor q/O Ronak Lalji
R/0 House Mo.77/140, Arawali Marg,
Shipra Path, Mansalovar,
Jaipur. ... Applicant

( By shri P. N. Jatti, Advocate )

Jaipur District, Jaipur. ... Respandents .
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1. Urnion of India through
cacretary, Government of India,
Depaitment of Telecom,
sanchar Bhawan,
Mew Delhi.
2. Chief General Manageir Teliscom,
Rajasthan Circle, Jaipui.
3. Principal General Manager Telecom,

Jaipur District, Jaipur. ... Respondents

( By Shri Tej Fiakash Ghaima, Advocate )

ORDER
Justice V. S. Aggarwa1 :
The decision of the Apex Court in the case of S.
P.Sampath Kumar v. Union of India, (31987) 1 SCC 124,

focussed upon the factual position which occasiomed

the adoption of the theory of alternative
ihetitutional mechanisme. The Zfupreme Court haeld that

the theory of alterinative institutional machanisme wWas
valid. 1t wae artempting to remady an alarming

practical situation.

The matter waco reviewed in  the subsequent

N

ion  of a Lar

m

[l

deci er Bench in the case of L.Chandra
Kumar v. Union of India and Others, (1997} 3 500 201,
The Supreme Court held that clause 2 (d) of Article
323-A and clause 3(d) of Article 323-8 to the extent
they erclude the jurisdiction of the High Courts and
the  Supremg Court in their powers of judiciail review
WEire unconstitutional. Section 28 ot the

Administirative Tribunals Act, 1387 (for short, "the

Act") on the same lines was also held to be
unconatitutional. The Suprem2 Court held that the

decisions of the Administrative Tribunals would be

subject to judicial review before a Division Bench of

! T
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the High Court within whose jurisdiction, the Tribunal

concerned Talis. In the penultimate Paragraph MNo.33,

the findings were recorded as undei:-

(6]
(4]

in view of the lHﬂ\Uchy
S, We hold that clause 2(d
i clause 3(d) of Artic

Q.
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he exc.ub1nn uf jurisdi O clauses:
other legistations ena d under the
of Articles 223-A and 323-B would, to
ame extent, be unconstitutional. The
iction uOlf&““Pd upon the High Courts
Articles 226/227 and upon the Supreme
undeir Art 1c1c 32 of the Constitution
a part of the inviclable basic structure
of our Constitution. ‘hile this
jurisdiction cannot be oiisted, other courts
and Fibuinals may perform 2 supplemental
role 1in discharging the powcﬂs conferred by
Articlas 2z26/227 and 32 of the Constitubion.
The Tribunals oreated tinder Article 323-A
and Article 323 B of the Constitution are

:ced ﬂf thie competeince Lo  test the
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it fial validity of gstatutory
isions and rules. A1l decisions of
thece Tribunals will, howeveir, be subject to
scrutiny before a Division Bench of the High
Court within whose jurisdiction the Tiribunal
oncerined falls. The  Tribunal
ncvcrth@1 ess, continue to act 1iK
first dinstance in respect of the areas of
law foir which they have been constituted.
It will not, therefore, be open for
. Titigants to directly appiroach the High
% Court even in cases where they guesztion the
vires of statutory legicslations (axcept
where the legisliation which creates the
particular Tribunal s challenged) by
overlooking the jurisdiction of the Tribunal
concerned. Section 5(6) of the Act is vailid
and  constitutional and ie to be interpreted
in the manner we hava indic "

Ur+*

ated.

2. The law started taking a shap=s. Henceforth

the ‘orders of this Tribunal are subjected to judicial

|

i

&

1

. review before different High Courtse. The different
High Courts processed and interpretad the provisions
as w=all as the zituaticms arizing. In this proceszs,
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the Centiral Administrative Tribunal became & Tribunal
1Tike any. other Tribunal whose orders are subjectzd to
judicial review bocause judicial revienw is one of the

e N

basic structuire of the consbtitution.

[t

.

4. In ths decision rendered by thie Supreme Court
in  the case of Stake of Orissza and Ors. V. Bhagaban
sarangi and Ors.,(1935) 1 GCC 333, the Supieme Couirt
held that the Administratfve Tribunals would be bhound
by the decisions of the High Courts. At this stage,
we would hasten to add that we are nbt delving into

the vexed question that was raised as to what would be

®

the positibn of the Administirativ
different High Courts have opined and inteirpireted law
differently because the central Admiﬁistrative
Tribunal s one having different birarches all ovei the

country.

5. once the decision of a pairticular High Couit
ie binding, the only exceptions kihowh are whether the
orders have been passed in Timine without giving

reasoinis or they are obiter dicta decisions wihich are

per incuriam and sub silentio. We wrow From Article

141 of_ Ltne constitution that a decision of ths Supreme
Court binds all the courts and the Tribunals. The
supreme Coui't i this regard has rapeatedl) nmeld that

decisions wnich aire per incuriam o sub silentio will
not be a bindiiig precedent. We rerver with advantage
to the Apex Court judygment rendeired in the case of

=

Municipa],Corporation of Delni v. Gurnam Kaur, (19588)

Tribunals where®
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101 wherein this principle has been empha

in clear terms holding

11, Pronouncements of law, which are
not part of the ratio decidendi are classed
as obiter dicta and are not auth oritative.
with all respect to the learned JHd 2 who
pasced the order in Jamna Das cas (Jami
(. Delhi Administration, w'-t Pat ition

)

Das Vv

Noc.981-52 of 1984) and to the learned Judge
who agreed viith him, we cannot concede that
this Oourt is bound to follow it. It was
delivered without argum@nt without
reference to the relevant provisions of the
Act conferring exXpress power  on the

Municipal GCorporation to direct reioval  of
encroachments from - any public placs Tike
pavements or npublic streets, and without any
citation of authority. Accordingly, we o
not propose to wphold the decision of the
High Court because, it seems to us thet it
is wrrong in  principle and cannot be
justified by the terms of the relevant
provisions. A decision should be treated as

giveil  peir _incuriam when it is  given _in
1gnn|ance Af the terims of a statute or of a

rule lhaving the forece of a statute. 50 far
as the order shows, o argument Was

addressed to +the Court on the gquestion
whether or not any direction cotild properly
he made compelling the Municipal Pmrnorafion
to construct a stall at the pitching site o

a pavement sqguatiter. Professor P.J.
Fitzgerald, editor of the Salmoind on
Jurisprudence, 12th edn. axplains the

concept of sub silentio at p.153 in  these

words :
A decision pasces cuh silentio, in
the technical sense that has come to be
attached to  that ph:ase, when the

particular point of Taw involved in the

decicion ig not perceived by the ~court
or present to its mind. The court may
consciously decide in favour of one
party because of point A, which it
congiders and pronounces Upoin. It may
be chowin, however, that logically the
court chould not have decided in favour
of  the particular party tnless it also

decided point B in his Tfavolr; put
point B was not argued or considered by
the court. In such circunstances,

although point B was logically involved
in the facte and although the case had a
epecif1u outecome, the decision is not an
authority on point B. Point B is said

to pass sub silentio.

v




12. In Gerard v worth of Paris
Led.(K) (1836) 2 A1 ER 300(CA), the only
point argued was on the qgue ection of priority
of the claimant’'s debt, and, on +this
argument being tieard, the caourt granted the
ordei. No consideration was given to  the

question whether a garnishee order could
properly bes mads on an account standing  in
the name of the liguidator. When,

therefore, thiz very point wasz arguad in  a.

subzequant caze before the Cour - of Appeal

in  Lancaster Motor Co. (London) Ltd. V.
Bremith Ltd. ((1941) 1 KB 678}, the court
he1d itzelf not  bound by ite previous
decision. <ir Wilfrid Greene, M.R., said
that he could not help thinking that the
point now raised had bheen deliberately

paszad sub silentio by coungal in order that
the point of substance might be decided. He
went o to  eay that the point ha to  be
decided by the sarliar court before it coul
make  the order which it did; nevertheless,
since it was dacided “without argument

)
without reference to the crucial words of
the rule, and without any oitation of
authority™, it was not binding and would not
Le Followed. Precedeints sub silsntio and
without argumsnt _are of 1o momant . This
rule has ever gince bsan fallowed, One of
vhe chief reasons for the - doctrine of

precedent 13 that a matter that has  once
beern Ffully argued and decided cshould not be
allowszd to be reopensd.  The waight accorded
to dicta variss with the type of  dictum.
Mere cazual expra2zsions carivy no :riqht at
all. Hot every Ppassing @-preszsi ion of a
Judge, howaver, eminent, can be tr2ated  as
an  ex cathedra ztatement, having the weight
of authority." (Emphasis added).

N

Jor.

J

The said decision haz besn followed by the subeequent
decision of the Supireme Court in the case of State of
Uu.pP. ¢ Anr. v. Synthetics & Chamical Ltd. & Anr.,
(1991) 4 =05 133, The Supreme Court  held that
decisjbns even of the Apa2x Court which are sub
silentio would not be a bindinag precedent. The

findingzs of the Supreme Court in this reqard are

Y A Doz thiz principle erta2nd and
apply to a ‘ﬁn~1u~1on of law, which was
redther raised nor preceded by anv
consideration. In other woirds can such

conclusions be considered as declaration of

|
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Taw? Here again the Englishh courts and
jurists thave carved out an exception to the
riile of precedents. It ha¢ been explained
as riule of sub-silentio. "A decision passes
sub-silentio, in the technical sense that
has come to be attached Lo thnat phrase, when
the particular point of law inveolved in the
decision is  not perceived by the court or

present ta its mind." (Salmond on
Jurispirudence 12th  Edn., p.153). In
Lancaster Motor Co. (Londeon) Ltd. V.

Bremith Ltd. the Court did not feel bound
by the earlier decigion as it was renderad
‘Wwithout any argument, without reference to
the orucial words of the rule and without

any ¢itation of the authority’. It was
approved hy this Court in Municipal
Carporation of Delhi v. Gurnam Kaur. The

hench held that, ‘precedents sub-silentio
and without argument are of o moment’. The
courts this have taken recourse to this
principle for relieving firom injustice
perpetrated by unjust precedents. A
decision which ig not express and 1is not
founded o reasons nor it proceeds on
consideration of issue cannot bs deemed to
a law declared to have a binding effect
; is contemplated hy  “Article 141,
Unifoirmity and consistency are core o
judicial discipline. BRut that which esc
in  the judgment without any occasion is
ratio decidendi. In B.Shama Rao v. U
Territory of Pondicherry (AIR 1367 3¢
it was aobserved, 'it is trite to say
decision is binding not  becaus

conclusions  but in regaird to i

o)

)
oo

O 0O
D~ T ct 1 ~h

D

the principles, Taid down therein’. ANy
declaration or conclusion arrive without
application of mind or preceded without any
reason cannot be desmed to be declaration of
law - or authority of a gensral natiure bhinding
as a pirecedent. Restrained in discsenting or
overruling e  for sake of stability and
uniformity but rigidity beyond reasonable

1Ly Y
Timits is inimical to the growcth of law.”

6. It dis these principles which became the
subject matter of controversy before us in the
connected apolications. Facts viere admittedly
identical  =wcept that in the case of B.H.Zharma (04
No.401/2002), he had superannuated on 30.11.2001. In
the case of R.P.Sharma {(GA Mo.4062/2002), his
supsrannuation has already ocarirred o 21.85.200%; Al
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in the cases of S.bH.Bhatnagar (0A No.403/20G2) on

21.10.2001, Dz Chand (CA No. 400 /72002) on
31.10.2001, Mancohar Singh . (0& HNo.4006/Z002) on
31.8.2003, and R.EK.PLapoor (OA  MNo.402/2002) on
31.85.2001. So farA as Bhanwar Lal Meena {OQA

Mo.404/2002)  and  B.L.Swaranbkar (0A No.40Q7/2002) are

1))

conceirnsd, they are still woirk.ing with the

i,

respondents.

7. By virtus of their separate applications, the
applicants have impuansd the arders dated  23.%2.2001

and the corrigendum dated Z.95.Z001%. Thaey sesk their
-

quashing from this Tribunal. The order of 29.8.2001°
has bsen pazsed by ths Bhairat sanchar Migan Ltd. (for
éhort, E3L), a Gurernment of India entsrprize and it

reads

'

"The folloviing Senior Telephone
supervisors wara promoted o Grade-IV  as
chief Telephons Supsrvizor in the pay scale
of . Re.55600-10500 (Pre-revised 2000-3200)
thrrough creaticon of suparnumarary posts  in
accordance with DOT letter No.,2Z2-6G/34-TE.TII
dated 13.12.1385 and 12.2.19597 from the
dates chown adainst sach, on notional basis.
Later on the officials found 1o he

ineligible for Grade-1IV promotion in
accordance with DOT letier No.22-6/%4-TE. 11
‘dated &.3.39, and wers to bhe reveited
immediately, out dus to Status quio

maintained by the order of Honr'ble CAT Bench
Jaipur they could not be reverted.

Mow as per the couirt direction, they had

been served show cauce notices.
Repregentations received from the officials
have been examined and are not, considerable
to be continued as Chief Telephone

supervisoi.

Now the following Chief Telephone
Supervisors ars hereby reverted to tha cadre
of  3r. Telephone Supervisor with effect
from £9.8.2001 AH in BCR  darade-IIT pay
scale of FRe&.5000-5000 without any pay

protection and are Further placed in the pay




\

scale of Rs.bL00-3000 with effect from the

dates shiown against each due to entiry in

restructured cadre, in  pursuance of DOT

letter Mo.1-38/MPP-98 dated 20.4.15553"
A corrigendum even had been issued on 3.%.2001 which
reads

"Date of reversion to the cadre of 8&r

Telephone Supervisor in BCR Grade-III shown

as 29.8.2001 A/N in Para-III of this office

meme  no.ST-4/36/V/130 dated 29.8.2001 may

kindly be read as 8.5.1839 A/N

Sd/~

Divisional Engineer Phones {(Admn.)
0/0 The Principal GMTD, Jaipuir-302010"7

8. Admittedly, the applicants are Grade 'C’
employeas. Eairlier they were in the Department of

Telecommunication.

9. tearned counsel for the applicants had.

hefore proceeding fuirtheir, the said controversy must

he set at rest.

10. The Ministry of Communications (Department
of Telecom Services) on 30.9.2000 had issued an Office
Memorandum pertaining  to  setting wup of  B3NL and
transfer of staff. The Governnent of India haa

e transfer the business of providing telecom

cervices in the country which were cuirrently entirusted
to the Department of Telecom Services and  the

Department of Tzlecom Operations. It wvas propossd to




vransfer the business of providing telecom services

and running the telecom factoiries to the newly set up
company, iLe., BSNL from 1.10.2000. The Government
had only retained the function of policy formation,
licensing, Wwireless specttrum management and
administrative control, etc.

11. Since it was to take cometime for the new

coimpany t finalise the terms and conditions for
staft, it was decided to give an opportunity to the
staff for exercising their options in this regard.

Para 4 (1) and (V) read :
\CR

(1) The establishment (officers, staff,
employees and industiial workers)
canctione foir  exchanges/offices, in
vaiious telecorn circles, metro,
districts of Calcutta and Chennai,
project circles, civil, electrical and
architectural wings, maintenance
regions, specialised telecom units.

namely Data Networhks, National <Centie
for Electronic switching, Technical and
Davelopment circle, Guality Assuirance
circle (except TEC), training
institutions, othei units 1ike telecon
factories, stores and elechrification
pirojects of DoT/DTE/DTO (belonging tO
various organised services and cadres »
given in Annexure-A to this letter) and
posted in these circles/offices/units
will stand transferred to Bharat.
sanchar MNigam Ltd. alongd with their
posts on existing terms and conditions,
on as is wheire 1is basic, on deemed
dezputation, without deputation
alloviance, with effect from 1st
October, 2000, i.e.,the date of taling
ovar of telecom operations Dby the
Company TIromn DTS & DTO. Bharat Sanchar
Wigam Ltd. will exercise control and
supervision of ctaff working against
these posts.’

"(v) Officers and staff ehall continue to be
subject to all rules and regulations as
are applicable to Goveiinment seivaints,

irctuding the ©C% (oCA)Y Rules £i11 ziach
time as hey are absorbed finally by
the Cocmpany after they exercise their




options. Their pay
and allowances wiil

scales, sail
continue to Dbe

governed by existing rules, regulations

and orders.’

An Office Memorandum even had been

pertaining tco transfer of assets a

<
-t
q)

lecoi Sei

=

o

Depairtinent . of T

-

elecom Operations to the BSHL.

3]
0N

issued oin 30.2.2000
nd liabilities of

and Depaitment of

i2. It appears that on 3/4th January, 2001,
there was an agreement sighned with the thiree 3tarf
Federations of Giroup 'C’ and ‘D’ emplioyees regarding
options for absorpticn in BSNL. i1t was decided that

£~

Four nopiss of the option form with one set of

provisional terms and conditions was to

cach of the employeses of Group ¢’ and D’ . by

15.1.2001 to complete the said

not being disputed

)
-
ot
3
D
o0

&
submissions that the applicants

option and an order had been

process. Admittedly,

during the course 0

‘¢’ and 'D’ employees. In fact in the applications,

exercised their options nor a controversy wWas raised

in this regard. Therefore,

a
applicants had heen absorbed in

-

9]

Since the applicant

(9]

~hallenging the order passea e
Tribunal, an objection has

respondents that this Tribunal

(o))

ntertain the app]icatiansagiting 3 decision of the

we hold that the

the BSNL.

a—

)

Hon’'blae szingle Judgs of *ths R

v

ajasthan High Court in
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the case of R.A.Mangal &.Ors. v, WUmion of India &
ors., CWP Ho.6186/2002 renderad on 16.@.2002, ;the
Tribuné " felt that keeping in view the natuire of the

contiroveirsy, a largsr Bench chould be constituted anc

the following guastions were pos=ea for coneideration

1. Whether the Tribunal has
jurisdiction on aii service matter in
~eapact of szervice matters of central
governiment employees wio are on deamed

deputation to BENL or only in respect of

cause of action relating to  their pareant
departinent ¢.3. dicciplinary proceadings,
retiiral benefits, promotions in their
department etc and not for the cause of
action wholly arisen from BSNL e.q

transfer, promotion setc by BSNL.

2. whether the Timibuinal has 1
Jjurisdiction on all service matter in
respect of  zervice matters of central

goveirnment employees, the cause of action
for which related to a period prior to the
absmirption of such employees in B3NL. "

We Jo not dizpute the importance of  the above-said
queciion, but keeping in view the naturez of the
conbtiroversy, wa are not answering the dispuite as to
the Jurisdiction of this Tribunal when a Government

]

]

18}

employee iz on dei d deputation with the BSHL because

(v

)

it Jid not arise during the course of submissions and
we had made ourzelva:z: clear to the Members of the Bar
that this question can  be gong into whanevsr it
ariscs.  We are also, therefore, not inclined to go
into  the othar questionz which are co-related thereto

o the controversy a to

cr
o

and are confining ourcelves
it  this Tribunal has the jurisdiction on service
matters with respect to the Centra Goveinment

employees, who havs been ahsorbed in the BSNL.

3
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others  (supra), who had suffered an order

sion and weire employees of the Department

nications, the Jlearned Single udge of

than High Court held:-

"Impugning the orders of reversion the
petitioners, who aie the emplioyees of
Department of CommquCat ion Union of India
have, in the instant writ petition, sought
promotion on the qut of Chief Supervisor
(Telecom) 1in the Grade IV in the pay scale
of Rs. ©6500-10500 continuously without any
break with all consequential benefits.

2. I have heaird Mir., 3Bushil Kumar Jain
learnea cotinse 1 appearing for ne
petitioneirs.

3. In pursuance of the powsirs conteired
upon it by clause (1) of Article 323 A of
the Constitution Parliament einacted the
Administrative Tiribunals Act, 13585 (Act 13
of  1985). Chapter 1III of the said Act
consists of sections 14 to 18. Sections 14,
15 and 16 of the said Act deals with the
jurisdiction, powers and authoirity of the
Centiral Administrative Tribunal, the . State
Administrative Tribunals and the Joint
Administrative Tribunals respectively
These provisions make it cleair that except
for the jurisdiction of the Hon'ble Supreme
Court, the Tribunals under the Act 13 of
1985 will possess the Jjurisdiction and
powers of every other court in the country
in respect of all service related matters
Their Lordships of the Supreme Couirt in L
Chandra Kumnar vs. Union of India (19837) 3
3CC 261 indicated in para 93 thus

"53, In view of the reasoniing
adopted bv us, we hold that clause 2
{(d)y of Articie 323-A and clause 3 (d)

of Article 323 B, to the extent tne
exclude the juirisdiction of the High
Couirte and the Supreme Court undel

Articles 226/227 and 32 of the
Constitution, are unconstitutional.
Section 28 of the Act aind the

"exclusion of Jjurisdiction” clauses in
all other legisiations enacted under

the aegis of Articlies 323 A and 323-

would, to the same extent, e
unconstitutional. The jurisdiction
conferrad tpon the High Courts under

41

Articles 226/227 and upon the Supreme
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Court- under Article 32 of the

_Constitution ie a part of the
inviolative basic structure of ouir

Constitution. while the jurisdiction
cannot be ousted, ctheir courts and
Tribunals may perform a supplemental
role in discharging the poweirs

conferied by Articles 2267227 and 32
of the Constitution. The Tribunals
created uhder Article 323 A and
Article 323-B of the Constitution are
possessed of the competence Lo test
the constitutiona validity of
statutory provisions and rules. A1
decicions of these Tribunals will,
however, be subject to serutiny before
a Division Bench of the High Court

Wwithin whosge jurisdiction the Tribunal
concerned falis. The Tribunals will,
nevertheless, continue to act 1like
courts of first instance in respect of
the areas of law for which they have
been constituted. It will not,
therefore, be open for litigants Lo
directly appreoach the High Courts even
in cases where they quastion the vires
of statutory Jegislations (except
where the legislation which creates
the particular Tribunal is challenged)
by overlooking the juriediction of the
Tribuna concerned. Section D (6) of
the Act is valid and constitutional
and is to be interpreted in the manner
we have indicated.”

4, Mr. Jain leairn=2d counsel Canvas
that Lhe pstiticohsrsz ars the employee
Bharat Sanchar Nigam Limited which

aine

nable to the wiit juriediction un

Article £zg of the Copatitution. I
unable tc perzuads mys=1f Lo agree with
submission. - I am of the opinion that
petitioners should first approach to

Tiri
agd
Cthe

the

156.
P
conv=nae

Single

bunal and thereafter if they f
riesved againzt the arder of the Tribun
y are abt libarhy o zeel remedy  beft
Division Besnch of this Court.

5. The jurisdiction of thi
rezaly ouztsd by the Act |
ect of all servics related matie

+ maintainable.”

The learnsd councgel for the tes
d  that the decision rendered by the

Judge i3 sub zilentioc to the basic

Fesultantly the writ petition star
a a)

L

sed

of

is
der

am
the
the
the
eel
al,
ore




pertaining

was to

..17._
pertajﬁing to the Jurisdiction and fuither 1in the
opéning paragraph, it had been pointed that the
petitioners before the High Court are the employees of
Department of Communication of Union of India while in
the penultimate paragraph, it has been held that they
are the employees of BSNL ana perhaps that is why the
decision has bsen recorded t

approach the Central Administrative Tiibunal

16. The Act had been

)

nmacted to provide Tor the
adjudication or trial by Administrative Tribunals of

and coi

_i

i

Ul
U)

iQ.

plaints with respect to  recruitiment

pute

and conditions of service of persons appointed to

st

pub1i¢ services. It was ai
pirovide expeditious disposal of applications
t

service matters. The Act specifically

C)

(]

provided as to under what ciircumstances, this Tribunal

-

juirisediction. Section 14 reads:-—

g
o

18V

"14. Juriedictieon, powera and authority
of the Central Adwinistrative Tribunal - (1
Rave acs otherwice avpressly provided in thi
Act, the Centra Administirative Tribuna
- shall exercise, oh and from the appointe
day, all the jurisdiction, powers
authority exercisable imnediate
that day hy all courte (except the
Court 1in relation to-

Q QL — N

[ ]
6]
o
T
o
5 =
o @

=
-
>

(a) recruitment, and meé
recruitment, to any AT~
to  any b1V11 service of th
civil post under the Union oi
connected with defence or in th
services, being, in either cas
filled by a civilian; -

w O
Qe =D
S <O

L ie (D
o 0O =

[}

O

o Q
o 5
ct Ot T

7 &
)
Ot~ 00
= -

—i

(@]
[s}]
® T

Q.
@ @
T
O
o O

(b)Y all service matters conceirning-

(i) & member of any All-India Service,
ot
(i1i) peirson [nhot being a member of an

a
All-India BService or  a peirson
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[

Uy
i)

referred to in clause (c)]
appointed to any civil service of
the Unioin or abiy civil post under
the Union; or

(i) a civilian [not being a member of
an All-India Service or a person
referied Lo in clause c)l
appointsed Lo any defence cer 1ras
or a post connected vith def

1)

and pertaining Lo the szervice of such
member, person oV civilian, in
connection with the affairs of the Union
or of any Stats OF of any local or other
authoirity within the rerritory of India
or under the contiol of the Goveirnment
of India or of any corporation [or
society] owned or controlled by the
Governmeint,

(c) ail service matters pertaining fa)
service in connection with the affairs
of the Union concerning & persaon
appointed to  any cervice ar post
referred to in suh-clause (ii) of
sub-clause ii1) of clause (b)), being a

person whose services have been placed
by a State, Gnv~tnmwnt or any local or
other authoirity oi any rolpnraf1nn [or
society] or othar bhady, 3t the dispogal
of the Central Government for such
appointment.

[Explanation.- For tha re amoval of doubts, it
is hereby declarsed that references to
"Union” in  this cuh—-*rt1on ahall he
constirued  as including efaerences also Lo a
Union territory.]

(z) The Cehtra Goveinment may, DY
notification, uDD]” with effect from such
date =z may be specified in the notification
the provisions of suh-cection (3) to local

or other authorities with in the territory of
India or under the control of the Government
of Inmdia and to corporations [or societies]
ovined or cantrolled by Government, not being
4 local or other authority or “corporation
[or sociaty] contirollad or owned by a State
Governmant;

Providsed that if the Cantral Goveirinment
considers it expadiant <0 tao do for  the
purpose of facilitating t'qws'f1on ta the
cschema as env1sa:~d by thiz Ac different
dates way be &0 zpecified under this
sub-section in resn act of different classes
of or different catsgories under any  class

of, loca or other authorities or
corporations [or societies]. :

emde |

(2) Save zz.othsrwize . expressly provided in
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this Act, the Centiral Administirative
Tribunal shall also exeirciss, on an From
the date with efTfect from which the
provisions of this sub-ssction appiy to any
Tocal orF other authority or coirporation f(or
society], all the jurisdiction, powsrs and
avithority exercisable immediacely before
that date by all couirts (except the Suprems
Court) in relation to-

{a) reciuitment, aind mat concerniing

(W)
recruitment, to any serv G post  in
cornection with the affairs of such
Tocal oF other authiority oi corporation
[or society]); and

(b)

all service matters concerning a peirson
[cther than a person referred O in
clause (a) or clauss (b) of sub-section
(1)] appointed to any service o post in
cannection with the affairs of such
1ocal  or other authority or corporation
lcir society] and peirtaining to the

“ seirvice of sdch person  in conhection
with such affairs.”

At the cutset, it muet be mentioned that this Triounal

is  the creation of the Act ahd draws its poweir  and

stirength from the provisions of the Act, while the

High Couirts are colirts of constitutional jurisdiction
hWaviing powsir  to judicially review the orders of the
Trﬂbggafs. 1+ cannot be desciibed that this Tiribunal
would he depository of the powers for whicn o
‘provision has been made. If this Tribunal does no;
have the jurisdiction to eintsrtain the applications,

)

any oiader so passed viould be voia being without

jurisdiction.

17. we need not delve into the provisions of
sub-sections (2) and (3) of section 14 of the Act

becatise when the sam2 ie read with <




o -
the applications pertaining LO employees of local oOfF
other authorities ofF otheir autonomous bodies unless a
notification 1in this regard is jssued. A Full Bench
of this Tribunal in the case of K.FK.3ingh atc.etc. V.
Union of 1India & Ors. eto.ebta., in OA  No.233/1997
decided on 20.11.133& and ireported as (1997-2001)

A.T.F.B.J 257 had consideread this question and held:-

“49. In the iresult the reference is answeied
as under:

"Excepting thoze specifically covered by
clauses (b) and (c) of Section 14(1)
A.T.Act, the CAT has no jurisdiction to
entertain applications from employees of
loca or other authorities within the
teriritory of India or uinder the control
of the Govt of India and to corporations
or societiss owned oOr coantrolled by Govi.

(not being a local or. other authority or

e

corporation oOr society contiroliled or
ovwn=d by a State Govi.) unless the csame
~ave been notified under ~ Sec. 14¢2)
A.T.Act”

The eaid question has been gons into more often than

The Jaipur Bench of this Tribunal in

o
a
=4
rf’

once there
the case of Ram Pratap Mezna v.Union of India and

others in  OA No.446 /2001 decided on 4.4.200Z2 when & |
-

similar abp1icat1on lhad been filed seeking quashing of
the orders whicn are under the gaze of this Rench had
a?lowed the same. However, We mate it clear that the
Jaipur Bench was not concerned at that time with the
question az to iF it had jurisdiction Lo entertain the
application or not. In the case of D.R.Balai v.

Union of India & Ors. in 0A No.572/2001 decided on

o5 .5.2002, a similar relief had been claimed and the
Jaipur Bench had allowed ths zame. Ac referred to
abore, tile qusstion had Fot bhesn gone inte as to if




G

this Tribunal had jurisdiction to  entertain  the

application against the BANL. It had followed tne

[¢1]

~1ier decision in  the case of Ram Pratap Meena

(supra). Therefore, the same would not be a binding

had not been considered by the abovesaid decisions.

The Jaipuir Bench considered this guestion only in the

case of Panna Lal Yadav v. Union of India & Ors. in
OA No.BAG/2001 decided on 28.5.2003. 1t was he

in the absence of a notification having been issue

under sub-section {(2) to Zection 14, e B3ML being a
(fegistered company, its empWUy@cs caninot be tLreated as
emplioyees ot ne  Central Goveinnent, and the

18. At this stage, we irefer wWith advantags 1O
ng

the decision of the Chandigarh Bench of this Tribunal

in  the cass of Phulszshwar Praszad Sirgh v. Union of

India [ ors. in OA  No.t116-CH-2C02 and OA

as 29003

[0}
o
Q
=i
(]
[aR

No.1128-CH-2002 rendered on 5.0.2003

{(2) Administrative Total Judgments 237). The
chandiqgarh Bench was concerned with mainy qu stions and
one of those was as iz befors this Bench. It was
held
"The persons directly recruited,
appointed and absorbed b>/1n B3HL are N
fFact the employses of BSNL and, tin o the
absence of a NOb!fiC&t?Oﬂ under Section 14
(2 of the Act, tihis Tribunal has o
jurisdiction, POWET o aUuhor‘*y to
entertain and adjudicate theiir disputes with
regaird  to their cervice matter even though
it pertains to the perijod prior o their
absorption. This category of the employees

undouhtpd]y falls beyond the ambit of the
jurisdiction of this Tiribunal.
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19. The Bombay High Court in the case of Bharat

d

(1)

>

i

gsanchar MNigam Limited.v. A.R.Patil and Ors., 200

S5LR 386, had also the occasion to consider the said

‘We are conscious of the fact that the

controversy.

facts before the Boabay High Court weie. 1ittle

different, but atill the High court did erpress

themselves in this regard. It held that this Tiibunal

should not have entertained the petition of the
employees ahsorbed in the B3NL. We take liberty 1n

reproducing the zaid ahsarvations Tiom the judgmeint of

the Bombay Hiah court

, 3

“Erom the above it will be abundantly
recpondents are amployees of

clear - that the
shall continue

paML and they being afficers

Lo  bhe subject to a1l rules and regulations
as are applicable to Government servanta.
These clauses clearly meant that they will

e employess of BeNL and BSNL Wwill have the
right Lo tranafer then as amploy=zes but Lhat
transfer will b= cubject to the rules and
regulations that are applicable  ©o the

Government of 1India. Even the employees
have contended in the transfer applications
that Lheir tiransfers aire against F and T

in para 7 of the memolr andum it is

Manual.
very clearly observed:
“(vii) The management of Bb
Nigam Limited shall have ful
authority to effect transt

= + Sanchar
staff at all levels working unc

oweirs and
£ a1l the
er it.”

r

S

P o— W

a
i}
G

1n the face of this the Tribunal could not
have held that it has the jurisdiction.

12. There i3 yet shother aspect which-
has Lo he lookad into and that is taking
judinial notice of Government decisions
known to have been taken and acknowledasd by
authorities judicial and quasi judicial
dacisiong Lo convert the departmsnt oF
Telecomnunications irtho  BSHL vas achs
publicly. It was known to one and all.
Exictence of BSNL is a fact of which

baen

judicial notice can be talen and has
taken hy the Centiral pdininicetrakive Tribunal
its Calcutta Pench as also  its Eombay

in
Repch while dealing with two different
CASES. once: its therefors re=cognized aind

acknowledge by the Tribuihal iteelf than ESNL

)

<

I8
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is a legal entity it thas become - into
existence. The Tribunal stiould have
resisted exeircise of jurisdiction. It

shiould have avoided unwartranted exeicise of
Jurisdicticin in transfer matters.”

The Delhi High Court in the casze of Ram Gopal Verma v.
Union of India & Anr., 2002 (1) sLJ 352 also

coinsidered the said controversy. Befoire the Delhi
High Court, there was no dispute that the Mahanagar
Telephone Nigam Ltd. (MTNL) wWas a company
incorporated under the Companies Act and had a
distinct Tlegal entity. The only fact admitted before
he Delhi High Court was that the empToyees were not
covered by the provisions of sub-section (1) %o
Sectiom» 14 of the Act. The Delhi High Couirt referied
to. subjsections (2) aﬁd (3) of Sectjon 14 and held
suad

that necessarily a notification had to be i

3]
n
4]

(@}
(4]
o

before this Tiibunal would have Jjurisdiction to

-
O
@]
[
=3
ct

with the matter. The findings of the Delhi Higl

«Q

"G, A combined reading of the two
provisions shows tha provisions of
suhb~-saction 3 could be applied to local or
other authorities under the control of the
Government and to Corporations or societies
owned and controlled by the Goveirnment by a
Notification to be issued by the Centia
Government. No such notification was
admittedly icsued  till date to extend
jurisdiction of Tribunal to MTNL. That
being so, was Tribunal still obliged *to
entertain petitioner’s O©OA challenging his
suspension order which was passed by Genera
Manager of MTNL and which was not endorsed
to have been approved by Geneiral Manager of
MTNL and which was not endorsed to have been
approved by DOT. The answeir in our view was
in negative hecaLlise petitioner was
challenging suspension order passed by the
hief General Manager of MTNL suspending him
from the post of SDE {Cables), a post under
MTNL and not firom anhy post undei DOT. It is
true that petitioner maintained his lien to

e . e}
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the TES Group g service in DOT but that vas
of no avail to lhim because his challenge was
directad againet cuspensicon from the post of
apDE (Cables) in MTML and passed by the
Compsetent puthority of MTNL. His cervice
status enjoyed by Rim in  DOT  would not
conter jurigdiction on Tiribunal whiich'
otherwise was nok admittedly vested in it
foir want of requisite notification under
section 14 (2. Therefore, even when he
held a lien on the post of TE:X Officer, his
grievance directed against order suspending
nim from the post of 3DE (cables) in  MTNL
was not entertainable by Tribunal for

lack of jurisdiction. It is also not <the

case that impugnsd arder of his suspension

was a composite order passed with the

approval  of DoOT which could perhaps pirovide

seme  basis  for Tribhunal’s jurisdiction.

This order was passed by the Chief General

Manager on lhis own and it is not foir us Lo

examine whether it was paszsed wvalidiy or

otherwise.” , 25
———

2g. From the aforesaid, it is clear that even if

.be a notification jezued under sub-section (2) to-

Section 14 before this Tribunal will have jurisdiction
to deal with these matters. This is ohvious from the
plain reading of the provision of section 14 of the
Act. "Sgb—section (3) to Section 14 makes it clear
that this Tribuna cshall have jurisdiétion, poviers and
authority in relation to recruitment and matters
concefning recruitiment of all employeas appointed to
any service or post in connechion with the affairs of
the local or ather authorities on and from the date
gpecified in the potiftication issued‘under sub-section
(27, which we have - reproduced above. When
notification undei cub-section (2) is isgsuedy such
tocal or cther authorities would be amenable to the
jurisdiction of this Tribunal. pdinittedly till date,

no  such notification has besn iseusd and in the face

‘4
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