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0 R D E R 

Justice v. S. Aggarwal 

Resrc)ndents 

The decision of tl1e Ape:< Court in tile case of S. 

P.Sanipath l·~urnar \I • Union i)f India, ( 192-7) 1 :::.cc 1 24,, 

focussed upon the factual pos ·it ion vJh ·i ch OCC21S i Oi~d 

the adoption of the theo1-y of alten1ative 

instit:utionEtl rnGcl·1anisms. The 2upreme C:;:iu1··t held that 

the theory of alternative inc-titut.ional mechanisms 1,;as 

valid. It vrns att.er11ptin·a to remc,dy an alarming 

p1-actical situation. 

2. The rneittGr vi2lC· reviel'ied in the subsequent 

dee i e. ion of a Lai-ger Bench i il the case of L. Chandra 

Uni on of India and Othe1-s, (1937) 3 

The SupternG Court held that c.lauE<;:' 2 (d) of A1-ticle 

323-A and clci.us1~ 3(d) of Ai·ticle .32.3-B t•:i the e:..;tent 

tl·1 12y eye 1 ucle the ju r· i sci i ct ion of the High Courts and 

unconstitutional. Section 28 of the 

Adm i 11 i s t r at i v e T r i bu 11 a 1 s Ac t. , 1 9 8 C· ( f o 1- s 11 o 1· t. , "the 

Act") on the same lines was also held to be 

unco11stltut.i0nal. 

decisions of the t ... drninistrative Tribunals would be 

subject to judiciet.l i-ev·ie~·; before a Divis·ion Bench of 

, II , I 
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the H i g h Co u r t i-i i U1 i n whose j u ,- i s d i ct i on , the T r i bun a 1 

concerned falls. In the penultimate Pa1-ag1-aph f,lo.99, 

"99. In vi ev4 of the 1-eason i ng adc1pted 
by us, we hold that clause 2(d) of Article 
323-A and claus.::?. .3(d) of Article 323-8, to 
the extent they e:i<:clucle the jurisdiction of 
the High Cou1-t.s and the Sup1-erne Cou1-t under 
Articles 226/2Z7 and 32 of the Constitution, 
a,- e u n cons t i tut i on a 1 . Sec t i on 2 8 of the Act 
and the "exclusion of jurisdiction" clauses 
i n a 11 o the r 1 e g i e 1 at. i on E enacted u n de 1- t :1 e 
aegie of Articles 323-A and 323-8 would, to 
the same e "tent, be unc ons ti tut i ona 1 . Ti1e 
ju 1..: i sd i ct ·i C•r1 conferred Lq::;on the High Cou 1-ts 
unde1- Articles 226/227 and upon the Supreme 
co u 1- t u n de r A 1- t i c 1 e 3 2 of the cons t i tu t i on 
is a part of the inviolable basic structure 
of our Constitution. While this 
jui-isdiction cannot be ousted, other cou1-ts 
and T1-ibunals may perform 3 :;.uppl·2mental 
role in discha1-9ing the poi·Jers conferred by 
Ai-ticles 226/227 a.rid ::=.:;:: of UH?. Consti tu:t.iori. 
The Tr-ibunals created unde1- A1-ticle 323-.l\ 
and A1-ticle 323-8 of the Constitution are 
poEE.eE .. s:ed of the compet.ei-1Ce t.o te8.t the 
c. on st H. u t ·j on a. 1 v a 1 i d i t y of s ta tut o 1- y 
provisions and ruleE. All decisions of 
these Tribunal1;. 1-1i 11, hm·1eve;-, be subject to 
scrutiny befc.re a Division Bench of the High 
Court within whose jurisdiction the Ti-ibunal 
concen1ed falls. The Tribunals 1-;ill, 
neve1-theless, continue to act 1 ike courts of 
first instance in (espect of the a1-eas of 
1 cfrl f o ;- i·J h i ch they have bee 11 cons t. i tut e d . 
. It will not, therefo1-e, be open for 
1 i t. i g an t. s to cl i ;-e c t 1 y a p p 1- o a c h t he H i g h 
Court evr:::n in ca~ .• ~s \·ihere they question the 
\' i I'"' e s () f -~ t. at I.It. o r y 1 e 9 i ~- l a. t. ·i CH1 s ( e. _·v: c. e fJ t 
i-ihe1-e the legislation i·ihich ci-eates tllc3 
particular Tribunal is challenged) by 
ove1-1ooking the jui-isdiction of the T;-ibunal 
concerned. Section 5(0) of the Act is valid 
and constit.utir)nal ~md iE to be interpi-eted 
in the manner v;e l1ave ind·icatecl." 

The 1 av; started tal<. ·i ng a shap·2. Hencef 01-th 

the orcJei-s of this Tribunal are subjected t.o judicial 

In this proceaa, 
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the Centi-al Administrative Tribunal became a Tr·ibunal 

1 i\\e any. other Triburt-::tl \·1h0se orders are subject-sci to 

judicial rGv ·i Hi be:cause j ud i c ·i a 1 rev ·i ew is one of the 

basic st1uctu1 .. e of the Constiluti'c0 11. 

in the: case of St:1l.:..8 c.f Cw ·i s.=.a and Ors. -v. Bhagaban 

Sarangi and 01-s. I ( 199[·) 1 sec 3'.33 I the Supreme Court 

held that the /i,dmiri-istrat"ive Ti·ibunals vwu·ld be bound 

by the dee is i OilS of the H ·i gh Cou i-ts. At th·is stage, 

'vie wou 1 d hasten to add that VJe are n0t. de 1 v ·i ng into 

the ve:...:.-3d question that \-.fas nl i sed as to 1-i:1a t i-'iOU 1 d be 

the position of the Administi·ative TribLmals wl1e1·e,4!J'l 

different High Courts have opined and i11t.ei·pr·eted lai'i 

d .·j ff e 1·ent 1 y because the Cent r a 1 ,;dm i 1Yi st r Clt i ve 

countr·y. 

G. Once the clecis·ion of a particular High Court 

·1 s b i n d i n g , the on 1 y e i"; c e pt i o 11 s 1, 11 o i'i n <ff e 1·1 he 'L he r the 

ord<ars l1ave been passed in 1 ·i m·i 11e w ·i thout giving 

reasons o r they a 1- e ob ·i t e r d i ct a de c i s i on s "'' h i ch a 1· e ._; 

pe1· incur i am and sub s i 1 ent i o. v~e \·~nm..; from .A.1-t i c 1 e 

141 of .. the Constitution that a dee is i 011 of th·~ Sup1·eme 

Court binds all the cou1·ts and the Ti·ibu11als. The 

Supreme Cour-t in this r .:;:ga1 d hils i·epeated 1 )' he 1 d that 

decisions wl·iich are per incuriam or sub silei1tio will 

not be a b ·ind i i·1g precedent. \'Je refe i- i-.J i th adva11tage 

to the Ape>< Cou 1,.t judgment i-ende i-ed i 11 the case of 

Municipal Corporation of Delhi v. 
Gurnam l<aur, ( 1989) 

II . I r 
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sec 1o1 v-11·1·::re in this p 1- inc i pl e 1- - ....... 
I I ct::::- br~eil emphasised 

in clear terms holding : 

"11 . PronotmcemeuU; of law, wh i cl1 a1·e 
not part. of t:.he ratio cleciclencli ar-e classed 
as obiter clicta ancl are not autl·1or-itative. 
With all i-<:?Ep1?.ct to the leai-ned Judge \-1ho 
pasEed the order in ,Jarnna Das ·.:.a~e ( ._ia_nma 
Das v. Delhi Adm·inist.1-ation, Writ Petition 
Nos.981-82 of 1984) and to the learned Judge 
v.;ho ag r·eed v1 ·i th him, - 1._ie cannot concede that 
this Cou;-t is bound to follo1.-1 it. It v1as 
de 1 i ve1-ed 1:1i thout argument, without 
refe;-ence to the 1-el1?.vant provisions of tl·1e 
Act conferring e:•press power on the 
Muni c ·i pa 1 Co1·por·at i oi-1 to ,j i rect 1·e1i"1ova 1 of 
enc 1-oachments f 1-om any public p 1 ace like 
pav.-=:m•31Yi:.E 01- r:iubl ic :::.treet;::, ancl i·Jithout any 
c i tat ·j on of authority. Acc.ord i ng l y, 1.;e do 
not propose to upl10 l d the dee is ion of the 
High Court because, it seems to us that it 
is 'v-ffong in p1-i11ciple and .-:.an11ot be 
justified by the terms of the relevant 
pn)v ·is ions. A dee is i 011 should be t 1-eated as 
g i veil pe 1- incur i am ___ Yihen .·it i s__gj_yej}__in 
i cino1-ance_--=~ the terms of a statute or of 0. 
1-u 1 e · having the force of a ___ ~tat.ute. So f o.r 
as the order ;;:.h01·1E, 110 a;-gument \·ias 
addressed to th1?. Cou 1- t. 011 the question 
1.-1hethe1- 01- not any direct i 011 could p;-opei-l y 
be made compe 11 i ng the Muni c i pa 1 Co1-poi-at ion 
to cons t. r u ct. a st a 1 1 at the pi t c. h i n 9 s i t. e of 
a pavement squatter. Professor P.J. 
Fi tzgei-a 1 cl, ed i t 0::.;- of the Sa_ l mond 011 

.J LW i s p n1 den c e , 1 2th e d n . 8 »;pl a i n s the 
concept. of sub silentio at p.153 in these 
words : 

A decision passes sub silentio, in 
th•? t•:?.cl·1n i c.?. l sen:=.e th3t has come to be 
attacl-1ed to that phi-ase, when the 
p a r t -j c u l a r po i n t of 1 21\V i n v o l v e d i n the 
decision is not perceived by the ·court 
or present to its mind. The court may 
consciously decide i11 favour of one 
party because of po i n t P., , v1 h i ch i t 
cons i de;-s and p renounces upon. It may 
be sl1mm, hNJever, th.:tt logic.::illy the 
·coui-t should not have di?cided in favour 
of the particular party unless it also 
decided point 8 in his favou1-; but 
point E 1·1as not a1-guecl or considered by 
the cotn-t. In such circumstances, 
although point 8 was logically involved 
in the fact~ and alt.hough th8 ca.se had a 
specific outcome, the dGcision is not an 
authority c•n 1:ioint 8. Point 8 ic, said 
to pass sub silentio. 

-----~---- ·----·----
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12. In Gerard v. \i/01·th of Paris 
Ltd.(K) (1936) 2 All ER 30G(CA), the only 
point ::1r gu;~d v;z,s on the question of pr ·i oi'i ty 
of th~ c 1a·j111ant' Q delYt., s.nd, on ·this 
argument. being heard, the cci1.1rt g1-ant.•?d the 
01-det. Mo consicl81·ation \·Ja.s given to th'?. 
que2.tion >Jh•?ther a gan1i~.hee ord<::·r could 
pr•J1:ier 1 y bG rnad·~ on an account standing in 
the name of the 1 i qui dator. \'Jhen, 
thE:refort?,, thi.:: ·,tary point v1::1~ ar•3L1-?.d in a. 
~.ut.2.equ.311t. .:a2 e bof ewe the CoLwt of t>.ppea l 
in Lanca1=. tE: r Mo to 1- Co. (London) Ltd. v. 
Bt·t:rnith Ltd. ((1841) 1 1<e. G7!'.:"}, tile co1.u-t 
held it;;elf not b.:1Lir11j by it.'=· previous 
decision. Sir Wilfrid Greene, H.R., said 
that he could not help thinking that the 
point now raised had been deliberately 
pa,;.::.~d s- ub E i 1 ent i ,:, t.y counc:: ~ l ·in cw de i- that 
the point of sut.st.anGG 1r1ight be cl 0?.c·ided. He 
v1snt C•n to :::.ay t.ha t th'? point had to be 
d.; c i .:I ,;:: ,j l:i y th G e a r l i -=i 1· c. 0 u 1- t b ~ f o re i t co u 1 d 
r.-1a1, E: t h ..::i o r de r \'i h i ch i t cl i d ; n eve r th 8 l e s s , 
since ·1·c v1as d~=::c.id'3d ''\'1i·thout. z,r .. 9un119nt., 
\·Jithout r1~,f·~tence to the cn1c·ial 1-1ords of 
the 1-ule, c.nd \·J"ithout any citation of 
authci1· it)'", it wa.5 r1·Jt b ·ind ·i ng ;:;.nd would not 
t.e fol l0v1c:::d. Pri=.c.e•j,~,r,t.= sub si l211tio and 
without a1-gurnent ar•? of no moment. Tl1 is 
rule has ever ~ince b·:en follov1ed. One of 
the chief n:::.::i3•Jns for the doc.tr i ne of 
p1-ec.:;,d.:::nt i.; th21t a matt•~'r that ha~ once 
beer, fully a.r-siued and d8r::idr:::d should not be 
a 11 ·:·vEd tc• b•.?. t'•?O:•t:i•?ned. The vie i ght accorded 
to diet.a veiries vlith the type of dictum. 
Mere c21=ueil e:-:pr 0:::2 .. sion.3 .-::2i1·ry no \"Jeigl1t at 
all. Not every passing a~pression of a 
judg.a, hoH•~VE:r, Gi11i no::;.nt, c.an l:i•?. tre.;it.-?d as 
an e·• cat.1·1°?1j1~a .:;t.:-it1:::nH:int, h?tving the 1...;eight 
of autho1· i t:,1 ." ( Ernpha:=. is added) 

rl 

I 

-J 
The· said d<~·:.·ision ha:= l:ie;sn fc.llov1ed i)y the '=1.il:i.sequent 

d<3C i 5 ·ion of th'? ~-.up rer111~ Court in t11e c.::\se of State of 

U.P. & Anr. v. Sy~t.hetics ~ Ch~mical Ltd. ~ Anr., 

I ::.~ 9 . The ELI r-.r- •2- rn~ (;c_,t1r··t. held th.;:,t 

dee is ·ions even c.f t.:·,E, AP·?:-: Court v.1h i ch :<.re sub 

s i lent i o vwu 1 d not l:ie a t.·inciin,~1 prec,edent. The 

"4 ·1 . Doe2. ti·ti..: pr i nci p 1 e e: .. · t.-?.nd 3.nd 
apply to a conclusion of law, which was 
neither raised ncr preceded b~ ~ny 
consideration. In othei- \"Joi·de can such 
conclusions b.a ccmside1·ed a.c:: d·~claxation of 

111 
· 1 

I 



- 9 -

l avJ? He 1-·e aga. in tl1e Engl i sh cou 1-ts and 
j ut- i s ts Ir ave c a i- v e cl o u t an e :.: c. e p t i o n to the 
nil e of p 1· ecedentE.. It haf; b·:::en explained 
as rule of Eub-Eilentio. "A cleci~ion pass.es 
sub-sile11tio, in the technical sense that 
has come to be attached to that phrase, when 
the particular point of lah fr1volved in the 
de C: i S'. i on i E not p e 1- c e i v <?.cl by t. he co u r t or 
present to its mind." (Salmond on 
.JLn-ispi-ucle11ce 12th Edn., p.153). In 
Lancaster Mot.01- Co. (London) Ltd. v. 
s1-ernitf-, Ltd. tl"it:? c0ui-t did not feel bound 
by the earli<:!r decision .:;sit i·1as rencle1-,3d 
'w i tlV)llt any ai-gurnent, 1·1i thout ref ere nee to 
the crucial words of the rule ancl without 
any citation of the authority'. It was 
approved by thie Court in Municip3l 
Ceirporation of Delhi v. Gun1am ~:.;:i.Lli-. The 
b;::;:1~ch he 1 cl that, 'pn?.cedents sub-s ·i lent i o 
and w i tl1out a;-gument are of no moment' . The 
co1.wts thus have tal<,en 1-ecoui·se to this 
principle for relieving fi-om injustice 
pe1-pet1-atecl by unjust p1-ecedentE. A 
deciEion \'lhicl-1 ·iE. not e:··:p1-ess and is not 
f ounr:led on 1-eason1:0. noi- it proceeds on 
considei-at·ion of iE-Eue cannc•t b,3 deemed to 
be a law dee l a1-ed to have a bind i 119 effect 
as is contemplated bY Article 141. 
Unif.-::q-mity and c.onsiEtency are co1-e of 
judicial discipline. But that \\1hich eE.capes 
in the judgment 1,Jithout any occa.Eion is not 
1-atic1 .:lecidendi. In 8.Sharna R~o v. Union 
Territory of Pondicherry (AIR 1967 SC 1480) 
i t \·1 a·'=· obs e r v e d , ' i t ·j E· t 1- i t e to E a y that a 
decision i;:: binding not becauE.e of its 
c.-:mc l us ions t.ut in regard to it:::: ratio and 
the p1-inc.iple1:0, laid dOi-m therein'. Any 
declaration or conclusion arrived without 
applir:.ation of mind C•r preceded \·iithout a·ny 
reaE.on canr1c•t t .. ~ d•?.•?.rned to b·~ d<?.c l arat ion of 
l a \·J 0 r au th 0 r i t y 0 f .~ gen•?. ,- a l n 3. t Li ,- ,3 b i n d i n g 
as a precedent. Restrained in dissenting or 
overruling i 1=- for E-al-'e of stabi 1 i ty and 
uniformity but t-igidity beyond i-easonable 
1 i m i t ,'3 i s i n i rn ·ic a 1 to th e g r Oi·rt h of 1 a vi . " 

6. It is these principles i·1hich becam•::: tl'1e 

subject matter of controversy before us in the 

c.:::-.nnecte•j applications. Fac.t.~. admittedly 

No . 4 O 1 / 2 O O 2 ) , f-, e ha cl e.1_1 p e tan nu ate cl o l'l 3 O . 1 1 . 2 O O 1 • I n 

the c.=i:'::e of R. P. Shanna ( OA Ho.402/2002), his 

-- --- -~--------- ----- ______ ___, 
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in the cases of s.r.Bhatnagar (OA No.403/2002) on 

3 ·1 • 10.2001 ; De~p Chand (GA No.405/2002) on 

31 . 1 0. 200 ·1 ; Manohar Singh (OA No.400/2002) on 

31.8.2003; and R. K. r.apoor- (OA No.408/2002) on 

31 . 8. 200 I . So far a.s BharMar La 1 Meena (OA 

No . 4 Ci 4 / ·.:: (, (• 2 ) an Li B • L • S \•i .:\ran I: a r ( o A No • 4 O 7 / 2 O o 2 ) a,- e 

co nee 1-r1Gd, thei are still vwd: i ng with the 

respondents. 

7 . By v i 1 ·tu·& of t Ii;:, ·i 1- separate a pp 1 i c.:; t ·i on s , the 

and tl1e corrig.?.nclurn o:lat•?.d :::.'.:;.2(101. Th1?.y seo?I• thei1-
~ 

quash i n g f ,- o rn th i s T ,- i bun a 1 . The or de r· of 2 9 . 8 . 2 O O 1 ' 

has been pa;.sed by th·~ i:.hai·z,t ::.anchar H·igam Ltd. (for 

reads : 

• "The follO\·iing Senior TelephOl'le 
Supervisore were promotsd to Gr3de-IV as 
Chief T;_:i 11?.1::,hcJn0 2.up•3;-'.' i 2or in th€, pay sc0 le 
of Re.GG00-10500 (Pre-revised 2000-3200) 
th rough c re at ion c·f =.u1) 0:d-nllr1F3 t-a1-y posts in 
accordance with DOT letter No.22-6/94-TE.II 
dated 13.12.199!:i .:i.nd 13.2.1997 from t1·1e 
dates shown against Gach, on notion~l basis. 
Later on tht: off·icials found to be 
ineligible for Grade-IV promotion in 
accordance \·Jith DOT letter No.22-6/94-TE.II 

·dated 8. 3. 99, and 1·;.are to be 1-e .. ,1erted 
immediately, but clur:: t.c• Status qu.::-. 
maintained by th.;. r::irder of Hon'ble GAT Bench 
Jaipur they cc.u 1 d not be reve 1·tecl. 

NO\J as pe1- t:-,e court direct.ion, they h;:1d 
been served shm1 cauc:.e not ·ices. 
Represent.at.ions received fr0r11 the officials 
have been ,?,;-:arnin·:::d .:i.nd a1-e not c.on.<:.ide1-able 
to be continued as Chief Telephone 
Supe rv i soi·. 

Now the following Chief Telephone 
Sup·.::,i·v i 5or s art?. he 1-eby re'11::;-:1-ted to the cad1-e 
of Sr. Talephone Supervisor with effect 
f r·om 29,8.2001 ,~/ti in BC:R '3r-~de- I I I pay 
sea 1 e of RE. 5000-E:OOO 1·1 i thout any pay 
p1-otectio11 and are further placed in the pay 

II 
. I 

i 
I 
I 
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sea 1 e of Rs. SG00-9000 \-;i th eff E:ct f ,~om the 
da teE. shm·m against each due to enti-y in 
restructured cadre, 1n pursuance of DOT 
letter ~·lo. ·1-33/MPP-98 dated .20.4.1999". 

A c.01-i- i gendum even had be•?.11 issued on 3. 9. 200 i \vh i ch 

reads : 

"Date of reversion to the cad1-e of si-. 
Te 1 ephone Supervisor in BCR G1-21de- I I I shm-Jn 
as 29.8.2001 A/N in Para-III of this office 
memo no.ST-4/36/V/130 dated 29.8.2001 may 
kindly be 1-ead as 8.9.19:39 A/N 

sd/-
Di vi siona l Engineer· f:Jhones (Admn.) 

O/o The Principal GMTD, Jaipui--302010" 

8. Admittedly, the applicants are Grade 'C' 

employee:=. Ea1-lie1- th·2y 1o1e;-e in the Department of 

Te 1 ecommun ·i cat ·ion. 

9 . Learhed counsel for the applicants had. 

ccintended that the a1:iplicarit:S \·1ould cont·inw:? to h3'le =i. 

co.use a•,;Jainst the Union -.C 
UI India. Some feeble 

before proceeding further, the said controversy must 

be set at 1-est. 

10. The Ministry of Communications (Department 

of Telecom Services) on 30.9.2000 had iseued an Office 

Memo;-andum pertain i rig to setting up of BSNL and 

transfer of staff. The Goven111ieil'L of India had 

decided t.<::1 transfer the business of p1-oviding telecom 

t,() the Department of Telecom Services and the 
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transfer the business o'f provid·ing telecom services 

and running the tel•=corn factoi·ies to th•:i ne\·Jly set up 

i • e • ! 
BSNL from 1 .10.2000. Tl1e Government 

company, 

had only retained the function of policy formation, 

l·icensing, vii re less spectn.irn and 

ad mi n i st 1· at i v e cont r o 1 , etc . 

11 . ~Ji nee it i.Jas to ta Le c-omet ·i me f 01· tl1e nevi 

compa1w to finalise the terms and conditions for 

staff, it v;as dee i ded to give an opportun ·i ty to the 

staff 
for e :..; er c i s i n g the i r opt i on s i n th i s reg a 1· d . 

Pa1·a 4 ( i ) and ( v) read : 

"(i) The establishment (officers, staf.f, 
employees and indust1·ial wo1 .. 1,e1·s) 
sctnctioned for exchan913E/offices, ·in 
vaxious telecorn circles, metro, 
districts of Calcutta ancl Chennai, 
project ci1·cles, civil, electi-ical and 
architectural wings, ma·intenance 
i-c~gions, specialised telecom units 
nc1.rnely Data t·l1:::tvio1·Ls, National Ce11t1·e 
fo1 .. Electr0r1ic Sv1itch·ing, Tecl"mical and 
01_:.!ve 1 opment c i 1·c 1 e, Qua 1 i ty .A.ssLn-ance 
c ·i 1· c 1 e ( except T EC ) , t 1· a i n i n g 
i11st·itut'ions, other units l·ike teiecom 
factories, sto1·es and electrificat·ion 
pi·ojects of DoT/DT:3/DTO (belonginq to 
v::u· i ous or·gan i sed services and cadres 
g ·i ven ·in Annexu re-t\ to tl-.-i s 1 et te i-) &.nd 
post, 8 d i n these c i ,- c 1 e :: Io ff i •:.es/ u n i t. s 
vli 11 star1d transfer1·ed to Bharat 
Sarichar .Ni gam Ltd. a 1 ong with their 
p~)s ts on e:d sting term:::. and con cl it ions, 
on as ·is \·1he re is bas is, on deemed 
d·3putation, 1.;ithout deput.at·ion 
a 1 1 m·1 an c e , vi i th effect f r om 1 st 
Octobe1·, 2000, i . e. , the do.te of tal, i 119 
ovo1· of telecorn oper·ations by the 
Company from DTS &. OTO. Bhat· at Sancha1· 
t·~igam Ltd. vlill exercise cont.1·01 and 
supervision of staff wo1·\, i ng against 
those posts." 

"(v) Orfice1·s and staff shall continue to be 
subject to a 11 1·u 1 es and 1·egu 1 at ions as 
are app 1icab1 e to Gove ;·nmen t se i·va11ts, 
·f n .:; 1 LI d ., l"I g t. h .;:) cc s ( c G ;~ ) Ru 1 e ~. t ; 1 1 s ,_, ch 
t'i me as they a1·e abso1·bed f i net 11 y by 
the Company afte , .. they e;·:er c i se their 

II 

·,, 
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options. H1eir pay scales, salaries 
and a ·1101·1ances \'/ i l ·1 cont i 11ue to be 
gove n1ed by 8)<. is ting ru 1 es, regulations 
and ordei-s." 

An Office Memo;-andum even had been issued on 30. 9. 2000' 

perta. in i ng to t t"ansfer of assets and l i 2,b·i 1 it i es of 

Depa1-tment of Telecom Se ;-vices and Depa;-tmen t of 

Telecom Operations to the BSNL. 

1 2. It appeai-.s that on 3/4th Janua;-y, 2001' 

Federations of G;-oup 'C' and 'D' emp 1 oyees regaxd i ng 

opt i on s f o r abs o r· pt i on i n 8 S ~,J L . It was decided that 

four C0Pi8S 
-.1: 
UI the option form with one set of 

pi:ovisional ter·ms and conditions \·ms to be sent to 

eacf1 of the employees of Group -' c' a11d 'D' by 

1 5. ~ . 2001 to complete the said process. Admittedly, 

as it was not be i n g d i s put e d du ;- i n g th·~ co u ;- s e of 

submissions that the applicants had e:vei·c i Eed the sc;_ id 

option and an on:ler had been p3.s<:ed ab~orbi ng Gn)Up 

'C' and 'D' employees. In fa.c.t ·in the applications, 

there is no plea rais8d that the applicants had not 

e:><ercised thei;- optionr= nor a contr•JVen:.y Vias raised 

in this regaTd. Therefore, we hold that Hie 

applicants had been absorbed in the BSNL. 

1 3. Si nee t:-.e a.pp l i cants had f i 1 ed app l i cations 

challenging the order p.::H.:sed ;-eferred above in this 

T ti bun al , an objection ha~; been taLen on be ha 1 f of the 

respondents that this Tribunal has no jurisdiction to 

entertain the applications~[iting a decision of the 

----------
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the ca3e of R.A.Mangal & (•rs. \j • Ur1i .:.n eif India S: 

O r G • , C VIP I·!•.} . 6 1 8 6 / ::: o O 2 r e 11 cl i?. r e d o 1 ·1 1 Ci • 9 . 2 o o 2 , l11 e 

T1-ibunal felt that l~~eping in vievJ the nat.1 . .H-e of the 

corattovei-sy, a larger E'.enc.lt :::hould IJe con<::t·ituted and 

the 'follov1·i1·1g que.s.tions v1C::1-e po-::ed for cons·ideration: 

" 1 . vn1et11 e r t 11 e T 1- i IJ u n a 1 has 
jurisdict·io11 on all service mattei- in 
1-e.3pect of c.ervice rn::itte1-E of centra·1 
gove 1-nrnent ernp 1 oyee2 1·1ho are on deemed 
deputat·ioi-1 to BSNL 01- only in respect of 
cause of ac. ti on 1-e 1 at i n9 to the i 1- pa rent 
depa;-t.ment o.'.~· cliE.ciplinary proce•:?.cl·ings, 
1-etil"al benefits, promotions in their 
depai-tmGnt i~tc and not for the· cause of 
action vJllo 11 y a1-i sen f 1-om BSNL e.g. 
transfer, p1-omotion .:;tc by 8St~L. 

.. 

. 

2. Whether tile Ti-ibunal has ~ 
ju;-·isdiction on all service matte1- in 
1-espect c:of .::.ervice rnatte1-£. 0f cent.1-al 
g.y,1e tnrnent ~mp l ·'):1i'?e:::., the cau:=.e of act ·i 011 

for \·1hich 1-,3lat.ed to .:1 period prior to the 
absorpt i 011 of such emp 1 oyees ·in BSNL." 

qu.:::.:. l. ion, 

th.:: juriscliction of this Tribunal 1,ll-1•:?.n 21 Gover11mi::.i1t 

·i t d i d not a 1- ·i s e du 1- i n g the co u r Ee of s u IJ m ·i EE i on::. and ~ 

that this qu0st·i.:1n can be gone into 1t1he11eve1- it 

arisns: 

' if this T1-ibunal ha::: the jui-i~diction on se1-vice 

matt.er· s \"ii th r·espec. t to 

II 11 I 

I 

L 
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14. It appears that in the case of R.A. Mangal 

and (It.hers ( sup;-a), who had suffe1-ed an 01-de1-- of 

Communications, the learned s·ingle Judge of the 

Raj as than High Cou1-t held: -

" I mp u g n i n g the o ;- de ;- s of 1- eve 1- s i on the 
pet ·it i one1-s, ~.;ho art: the ernp l oyees of 
Department of Communication Union of India 
have, in the instant writ petition, sought 
promotion on the post of Chief Supe;-visor 
(Telecom) in the G1-ade IV in the pay scale 
of Rs. 6500-10500 continuously without any 
break with a 11 consequential benef ·its. 

.-, 
c._. I have hea;-d Mr . Sushi l f~uma;· 

for 

1 ..... ..: ...... 
'-'Cl II I 

1 ean1ed counsel the 
pet it i one1-s. 

3. In pursuance of the powe1-s confe1-n~d 
upon it by clause (1) of Article 323 A of 
the Constitution Parliament enacted the 
,.~. d m i n i st 1-at i v e T ;- i bun a l s Act , ·i 9 8 G ( Act. 1 3 
of 1985). Chapte;- I I I of the said Act 
consists of sections 14 to 18. Sections 14, 
1 5 and 1 6 of the s a i d Act deal s ~'i i th the 
j u ;- i s cl i ct i on , pow e 1-:.::. and au tho i- i t y of the 
Centi-al .l\dminist1-ative Ti-·ibunal, the State 
Administrative Tribunals and the Joint 
Administrative Tribunals respectively. 
These p1-ovisions make it clea;- that e;..;cept 
for the jur·isdiction of the Ho;1'ble Supreme 
Court, the Tribunals under the Act 13 of 
1985 wi 11 poss·sss the jurisdiction and 
powe1-s of every other court in the count;-y 
in respect of all service related matters. 
Their Lordships of the Supreme _Court in L. 
Chandra Kumar vs. Union of India (1997) 3 
sec 261 indicated in pa1·a 99 thus -

"93. In view of tl1e reasoning 
acl1:Jr.1t.ed by tJs; \..;e he; 1 d t.h.?:. t cl a use 2 
(d) of A1-ticle 323-A and clause 3 (d) 
of Article 323 B, to the extent they 
exclude the jurisdiction of the High 
Cou1-ts and the 2.up1-,3me Coui-t unde1-
Articles 226/227 and 32 of the 
Constitution, a1-e unconst i tut ·i ona 1 . 
Section 28 of the Act and the 
"exclusion of jurisdiction" clauc,es in 
all othe;- legislations enacted und .. =:1· 
the aegis of P.1-ticles 32.3 A and 323-8 
wou 1 cl, to the same ex tent, be 
unconstitutional. The ju1·isdiction 
confe1-1-,3cf upc11·1 tl1e High Cou1-ts unde1-
A1-t i cl es 226/227 and upon the 2.up1··eme 



·· .. - 1 G --

Court under A1-t·icle 32 of the 
Constitution is a part of the 
·i nv i o 1 at i ve basic stntcture of oUi­
C;onst ·i tu"L, ion. \'ll1ile Uie jurisdiction 
cannot be ousted, othei· courts and 
Tribunals may perform a supplemental 
role in discharging the powers 
conferi-ed by A1-ticles 226/227 and 32 
of the Constitution. The Tr· i IJ1.ina 1 s 
created under Article 323 A and 
Art i c 1 e 323-8 of the Constitution a1-e 
possessed of the compet•?.nc.e to t•3St 
the constitutional validity of 
statutory provisions and n1les. All 
decisions of these Tribunals v.iill, 
1101-Jeve r, be $Ubj ec.t to s c nit i ny before 
a Division Be1-,ch of the High court 
viitl1in v.;hoG.e ju1-isdiction the Tribunal 
concerned falls. The Tribunals will, 
neverth.aless, continue to act like 
courts of first instance in 1-espect of 
the areas of 1 avi for vJhi ch they hc:~ve 
been constituted. It vJ i 11 i!Ot, 

the1-ef 01-e, be open for 1 it i gants to, 
di 1-ect 1 y a.pp roach the H ·i gh Cmwts even '~ 
in ca.3es v1here th•3Y question the vi res 
of statutory legisl'.'lt·ions (e:..:c.ept 
v1here the legisla.tion \·Jhich creates 
the particular Tribunal is challenged) 
by ove1·looking the jui-i~cliction of the 
Tribunal concen1ed. Sectibn [, (6) of 
the Act is ·;a 1 id and con st i tut i ona 1 
and ·is to be interpreted in the manner 
vJe have indicated." 

4. Mr. Jain learned co1.11v~.el canvassed 
that the pet it i ci1·":: rs a. r•::. the •?mp 1 oye8 of 
Bha1-at Sanchar Hi gam Limited \"ih i ch is 
amenable: to the 1r1rit jLwisd·iction under 
Article 226 of the Con:::.titution. I am 
unable tc perEuade myEelf to agree with the 
sut•rnission. I 2lrn of the opinion that the 
pet it i one rs shou l cl f i i-r::.t app1-oach to the 
Tribunal and tlie1-eafter if tl1ey feel 
aggrieved aga i n.c: t th·~ c·nl·::.i- of the Tribunal , 
they a1-e ::'tt 1 i i:,.3rty to .;::.;el·: 1-emedy biafo1-e 
'the o iv is ion Bench of this Court. 

5. The jurisdiction of this Court is 
eYpre.;2. l y ou.3tAd l)y the Act 13 of 1985 in 
respect of all 5Grvice rel3ted matters. 

6. F:esu l tar1 t. l y the 1-n- it petition stands 
dismi;:::eci 21'=· not nninteiinable." 

15. The 1 earned counse 1 for the t<?sponclents 

contended that th·~ d•?.C, is i 01·1 rende1-ed by the 1 earned 

Single ,Juclg8 ·is £.ut• .c:ilent,io to tlv~ baE,ic question 

II 
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pe;-ta.ining to the jui-isdiction and furthe1- in the 

opening pa1-ag 1· aph, it had been pointed that the 

petitione1·s before the High Court a1·e the employees -.L: 
VI 

Department of Commur1icatioi1 of Union of India while in 

the penu 1 ti mate pa;-ag1·aph, it has been held that they 

a1·e the employees of BSNL and pe1·haps that is ·why the 

decision haE. b:sen 1·ecorded that fi1·stly they should 

a pp roach t 11 e c e 11 t 1· a l Adm i n i st 1· at i v e Tr i bun a l . 

1 6. Tl'1e t-,c t had been enacted to p i-ov i de f 01· the 

adj u d i cat ·j on o r t 1· i a 1 by Adm i n i s t 1· at i v e T 1· i bu 11 a l s of 

disputes and complaints with respect to recruitment 
·( 

and conditions of se rv ·ice of pe 1--sons . appointed to 

public services. It was an alte1native fo1-um to 

expeditious disposal of applications 

pertaining to service matters. The Act specifically 

p1-ov i ded a.-;: to unde 1· \'Iha t c i 1·curn.s tances, this T 1- i bun al 

was to have jurisdiction. Sectior1 14 reads:-

"14 .. Jurisdic.tion, p01·1,91-a. and :::iuthc1rity 
of the C~ntral Administrative Tribunal - (1) 
Save a<: otheniiE.e e:·:p1-·2Esly p;-ovided in this 
Act, tl'1e Ceritral Administ;-ative Tt-ibunal 
shall e:~:ei-cise, on and from the appointed 
day, all the JUi-isdiction, pOi"iei-s and 
aut.hc;r i ty e:·:erc i sab 1 e immediate 1 y before 
that day by all courts (except the Supreme 
Co u i~ t "irl r e 1 at i on to-

(a) ;-ec1·uitment, and mattE:1·s co;1cetning 
1-ecruitment, to any All-India Se1·vice 01· 

to any civil service of the Union ·or a 
civil post under the Union or to a post 
connected \v·i th defence or ·in the defe;-,ce 
se1-vices, being, in either case, a post 
filled by a civilian; 

(b) all service matters concerning-

(i) a member of any All-India Service; 
o;-

( ·i i) a pe;·son 
All-India 

[not being a membe 1- of an 
Service or a person 
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to in clause (c)] 
to any civil service of 
or any civi 1 post under 

01-

(iii) a civ"ilian [not being a membe1- of 
an All-India Service or a person 
refer1·ed to in clause (c)] 
appointed to any dr=:f1~nce i:erv·ices 
or a post connected \'ii th def enc.e. 

and pertaining to the se1-vice of such 
member, person or civilian, in 
connection •.-Jith t:·1e affairs of the Union 
or of any Sts.t..::. or of any 1oca1 or othe1· 
autho1·ity within the territory of India 
or under the control of the Government 
of India or of any corporation [or 
society] mmed cw controlled by tl1e 
Government; 

(cj all service matters pertaining to 
service in connection vii th the aff a i 1-s 
of U1e Union concen1ing a pe1·son 
appointed to any Eervice or post 
referred to in sub-clause (ii) o;-
sub-c.1 ause (iii ) of cl au':.8 ( b) , being a 
person \vl1ose ~e1-v i cer:: have l:ieen p 1 aced 
by a St:i.tJ:::.Govr.:irnrnent or any locsl or 
other aut.hoi·ity or any c.oi-po1-ation [or 
society] or 0th6r body, 3t the dispoeal 
of tha C·=r1t.1-a 1 Government f c·1- such 
appointment. 

[Explanation.- For the removal of doubts, it 
is hereby decl3red that references to 
" U n i' on " i n t11 i s ~ u I:· - sec t i on s h a 1 1 be 
con:= t r 1.1 e cl as i n c 1 u d i n g 1-e f e 1- en.:. e e. 3 1 2 o to a 
Union territory.] 

' 

{ 2) The C0r1tra 1 Govei·nment may, !)y 
notification, apply 1-1ith effect frorn such _1 1 

date. a.=. may be '=·pecifi•?.d in the notification -
t1-,e provision:=. of sub-r::.ec.tion (3) to local 
or other authorities within the territory of 
Ind·ia or under the c.ont1-ol of the Government 
of Ir1dia and to cc1rpo1-.3tio11e [or :3ociet·ies] 
ovmed or contro 11 ed by Government, not being 
a local or other 3Uthority or corporation 
[or society] c.ontro 11 ed c.r cMned by a St :1te 

Government; 

P1-ovided th.:=,t if t:w: C·?.ntr::tl Govei-11me11t 
cons i cle n=. it e:-:ped i •?.nt eo to de· for the 
purpose of facilitating transition to the 
scheme as envis9ged by thie Act, different 
dates may be so specified under this 
sub-section in rsspe.ct of diff~r·:>.nt clas:.~E,s 
of or dif'fe1-.=:nt cat·~gori•?.2· unde,i· :H'1'./ clar::s 
of, loc.21.l or other ?tuthorities 01· 
corporations [or societies] 

.--

. 
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this Act, the Centi-a 1 Admi n i strati ve 
T1-i!)Lmal shall also exe1-cis·2, on and from 
the date vlith effect from ·which tlie 
provisio11s of this sub-s6ctio11 apply to a;1y 
local or other autho1-ity or co1-poration [01-
soc i ety], a 11 the ju r i sd ·i ct ion, powe 1-s a11d 
autlic·r i ty e:-:e1-c i sab 1 e immediate 1 y bef 01-e 
that elate by a 11 courts ( e;.:cept the Sup1-erne 
Court) in relation to-

(a) rec1-uitment, and matters concen1ing 
recruitment, to any se1-vice 01- post in 
connection with tl1e affaii-s of such 
1oca1 o 1- ot1-,e r authority o 1- co 1-po1· at ion 
[or society]; and 

(b) all serv·ite m.::\tt.::irs co11cen1ing a pe1-son 
[other than a pe 1-so11 1·-ef e 1- red to in 
clause (a) or clause (b) 0f sub-section 
( 1 ) ] appo i nt.ed ti:.1 c:rn y se ,-.,Fi ce o 1- post in 
connection with the affairs of such 
1oca1 or otl1e;- authority 01- corpo;-at ion 
[or society] and pettainins to the 
se 1-v ice of sucl1 pe ;-son in connection 
with such affairs." 

~,t tile outset, it muf::t be me1·1t i oned that this Ti- i buna 1 

strength f 1-om the provisions of the Act, v1l1 i ·1 e tl1e 

,:· 

Tribunals. It cannc•t be desc i- i bed that this Tr ·i bun al 

woulcl be deposito1-y of tl1e pc.vier·s fot which no 

1-,... -
I I Cl'=' been made. If this Tr·ibunal does not 

Ii ave the j u r i s d i ct i on to e ii t e r ta i n the a pp 1 i cat i on s , 

any 01-cler SC• passed v;ould be void being ~-.iithout 

ju;- i sd i ct ion . 

1 7. We need not de 1 ve into the prov 1 s ions of 

sub-se.-:.t ions ( 2} and ( 3) of Section 14 c·f the Act 

because \·1hen th"~ same is 1·ead \.; i th c 1 aus·2s ( b) ar1d ( c) 

sub-sectio1-, ( 1) to 3·:::ction 14, it clee:nly shmvs 

tl1at this T1-ibuna.l ha.s no jurisdiction to ·211te;-tain 
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the app 1 i cat ·i 011s pertaining to emp 1 oyees of 1 oca l oi-

othe1- authorities 01- other aut.::inomous tiod i es un 1 es.s a 

notification in U-1is regard is issued. A Full Bench 

of this Tribunal in th~ case of 1·: .• 1·:.sinuh etc.etc. v. 

Union of India & Ors. etc.etc .. in OA No.93/1997 

de c i de. d on 2 O • ·1 I . 1 9 ~1;:; and rep o 1- t e d as ( 1 9 9 7 - 2 O o 1 ) 

A . T . F . B . J 2 5 7 had cons i de red th i s q u es. t i o 11 a 11 d he l d.: -

"19. In the result the 1·eference ·is ans1"1°e1-ed 
as under: 

"Except frig tho.:=.e 5pec. if i ca 11 y cove reel by 
clauses (b) and (c) of Section 14(1) 
A . T . Act , Ul e CAT 1-, as no j u 1- i s d i ct ·i o 11 to 
entertain applications from employees of 
1 o ca 1 or o the r au tho r i t i es \·1 i th i 11 t ~1 e 
territory of India or under the control @ 
of the Govt.of India and to corporations 
01- soc i et. i es m·med or c.011tro 11 ed by Govt. 
(not being a local or othei- authority oi­
co1-por·at ion or society contro 11 ed or 
ovmed b~/ :t ::.t::it'3 Govt.) unless. the sz~m.-:i 
have been notified under· Sec. 14(2) 
A.T.Act" 

The said qu.:.s ti on has. been '.]Olle into more often than 

once tl1e1-eaftei-. The Jaipui- Bench of this T1-ibunal in 

tl1e case of Ram P1-atap M-=:ana '/.Union of India and 

in OA No.446/2001 decided 011 4.4.2002 when 

s i rni 1 a1- app 1 i cat i co11 had been f i 1 ed S•?el.:i 119 quashing of 

the orders v1hich a1-e under the g.:i=e of this Bench had 

allm·1ed the same. Ho\vever, 11e m3~·e it clea1- that the 

Jaipur Bench vias not c.oncr:::rned at that time \vith the 

quee.tion a2. t.0 if it h:=i.d juri'=-diction to entertain the 

application or not. In the case of D.R.Balai v. 

Union of India & Ors. in OA No.C·72/2001 decided on 

25.5.2C;Ci2, a similar 1-elief had been claimed and the 

Jaipur B~nch had allowed th8 2ame. Ae referred to 

II 
. I 

I r 



- 21 -

this T1-ibunal had ju1-isd·iction to entertain the 

application against the B3NL. It had followed the 

ea1-1 i er dee is i ()ii iii tl1e caEe of Ram P1-atap Meena 

(supra). The1-ef 01-e, the same wou 1 d not be a binding 

p1-inciple becau::::.e the question that is alive befo1-e us 

had not bee ii cons i de1-ed by t\-,e aboves aid dee is ions. 

The .Ja·ipur Bench conside1-ed tiiis question only in tl1e 

OA No.546/2001 decided on 28.8.2003. I'c was held that 

in the absence of a notification having been issued 

under c I 'C c ,.., - .._ 1° 0 I"' ( ,.., ) .._ - "e .. t ~ .. " ._._, ·-~-:::'~'"' , · ~ •~u . .:• 1_ .. 1u11 14, the BSNL being a 

reg is te reel company, its emp 1 oyees can;wt be treated as .., 

employees of the Centi-- a 1 Gove ;-nrnen t, and 

application was held not maintainable. 

, ..., 
I 0. 

At this stage, 11e refer with advc:tntag-a 

the dee is ion of the Chandigarh Bench of this T 1- ·i bun a 1 

in the case of Phuleshwar Pr~sad Singh v. Union of 

India Ors. in OA No.1116-CH-2002 and OA 

No.1128-CH-2002 1-endered 011 S.C..2003 (repoi-ted as 2003 

( 2) Admin·istrative Total Judgments 237). The 

Ghandig~1-h f::!,ench 1·1as c•.mcerned Viith many questions and 

one of tho2.e \'/a.2 as is bef 01·s this Bench. It was 

held: 

"The pe1-sons dii·ectly recn1ited, 
appointed and abso1·bed by/in BSl·lL ai-e 1n 
fact ti·,e emp 1 OY-•?es of BSNL and, in the 
abs e 11 c e of a t~ o t ·j f ·i cat i on u n de 1· Sect i on 1 4 
( 2 ) of the Act , th i s T ;- i bun a 1 has no 
ju1·isdiction, povrer oi- authority 1.,,u 

en t e 1- ta i n and a cl j u d i cat e the i t d i 3 put es V-i i t l1 
1-eg;;;xd to tlw ·i r 2.e 1·v ice matter even though 
it pe1-tains to tl1e period prior to the·ir 
absorption. This category of the employees 
undoubted 1 )' fa 11 s beyond the ambit uf the 
jurisdiction of this T1--ibunal." 
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: 19. The Bombay High court in the case of Bharat 

. 
Sanchar Nigam Limited.v. A.R.Patil and 01-s. I 2003 ( 1 ) 

' SLR 386, had also the occ;;..sion to cons ·i der the said 

' 
I 

I controven;y. \'/E• conscious of the Fact that the 
are 

I 

I facts bef 01-e t1·1e Bombay High cou 1·t were little 

; 
I di ffe1-ent, but still the 1-1 i gl1 court did e:·:press 

' 

I themselves in this r·ega1-d. It held tl1at tlYi S Tribunal 

I 
ente1-ta i ned petition 

I 
should not have the of the 

emploxees absorl:iecl in the BSNL. We tal·:.e 1 i be1-ty in 

I I --
: ' 

1-ep1-oduc i ng tht: said ol:o,;·~rvRtioris from the judgment of 

tl·1e Bor11bay High Cciu 1-t . 
: 
' 

' 
' 

.. -~-

"From the above it \"Ji 11 be abundantly 
~ 

i 
clear ·that, tha resp 0:.i1d1:.nts :.1-e employees of 

I 
e::.NL. and they being off ice rs shall cont ·i nue 

' 
! to be ::ubject. to a 11 r·u 1 es arid r·egu 1at·j01~1s 

as a1-e applicable to Goverrnnent :=.8r'1ar1ta.. 

' The:,e cl auE.e:; clearly meant that they \-Ji l 1 

! t.e employe~s C•f 8~;ML ::..n•j 8:3NL vJi 11 have the 

1- i ght to t1-an.::.f e: r tl'1•?!1'i 62· .:,1np 10:;2e.:= but J4 '· ..... ,&.. 

i 

·~1 le\'-' 

I 

t1-ansf er VJ i 11 bi?. ~. IJ b j •? ·=· t. to the rules and 

' 
regul21t.ions that EiPP 1 i c,.;ib 1 e to the 

' 

a1-e 

(i0'/8fl'lffl611t of India. Even the eff1P 1 eoyees 

; 

I 
have cont.endt?.cl in tl1e tr.::ir1~fer :.:!pp 1 i •:.:;ti ons 

' 
that their tt-ansfet.3 ai-e aga·i nst p and T 

Manual In pa1-a 7 of the memorandum it is 

very clearly observed: : 

' 

' I 
.. (vi i ) The management of Eh=i.1-at Sanchar 

~) 
I 

Nigam Lirnitt::d ,;ha 11 havr? full pm-;e ;-s and 

I 
authority to effect transf·?rs of all the 

staff at all 1G'/91 S vmd· i ng unde1- it. 
.. 

' 

' 
In the face of this the Tribunal could not 

have held tl1at it has the ju 1- i sd i ct ·ion. 

I 

' 
' 

1 2. There iS yet :;1nother .:.spect wl1 i ch· 

I 
has to t:•e looked ·into an cl that is tak·i ng 

I 
I 

I 
judicial notice of GovernmE:r1t deci::.ions 

l·~nov1n t.:• h21ve b•?.811 tr:ik.::n and .:tcl··.n0i·1l8d:~ed by 

I 
authorities judicial and quasi judicial 

decisions to convE:rt the d~pa1-t.ff1·ant of 

Te. l E:C.:1r1)imm i .:,at ions. into BSNL via~. made 

publ·icly. It \'las lrnovm to one and all 

Ex i stenr:.e of BSNL is a fact of \vh i ch 

judicial notic.e can be tab'?.n and .. ·"'· ·- been I I Ct~ 

tal-en by the c-=:nt,ra 1 Adrni ni Et1-ati ve T1-i buna 1 

in its Calcutta 8ench ac also its 8omb~y 
·~ 

Bench vJh i 1 e dealing \Ji th two d i ff e r'.::: r1 t 

I 
cas~s. Once i t..3 ti-,.;;. 1-.a f 01-e r~.:.c:o'.~n i zed and 

' 
a c l.z n O\·J 1 edge by the T 1- i bui-1a 1 i t2.e 1 f t.h<?t t. BSNL 

I 

I 

' I 

' 
' 

I I I 

! I 

i 



is a legal entity it has become into 
existence. The Tri bun a 1 shou 1 d 1·1ave 
resisted e;\e1·cise of ju1·isdiction. It 
shou 1 d have avoided unwa1· 1·a11ted exercise of 
j u r ·i s d i c t i on i n t 1· ans f e r matte 1· s . " 

The De 1 hi High Cou1·t in the ca2e of Ram Gopa 1 Venna v. 

Union of India & Anr., 2002 (1) SLJ 352 also 

cons ·i de1·ed the said controve;·sy. Bef 01·e the Delhi 

High Cotfft, the1·e ~-.;as no dispute that the Maha11agar 

Telephone Higam Ltd. (MTNL) was a company 

incorporated unde1· the Companies Act and flad a 

distinct legal entity. The only fact admitted befo1·e 

tJ1e Delhi High Court was that the employees i1e1·e not 

covered by the p1·ov·isions of sub-section (1) to 

Sect i on 1 4 of the Act . The De 1 h i H i g 1-1 Co Ui" t 1· e f e r 1· e d 

to sub-sections (2) and (3) of Section 14 and held 

that necessarily a notification had to be issued 

before this T1·ibunal would have jLffisdiction to deal 

with the matte1·. The findings of tile Delhi High Court 

read 

"6. A comb ·i ned ;·ead i ng of the two 
provisions shows that provisions of 
sub-sect i 011 3 cou 1 d be app 1 i ed to 1oca1 01· 
other authorities unde 1· the cont 1·01 of the 
Government and to Corporations or societies 
owned and cont1·011 ed by tl·1e Govenrnient by a 
Notification to be issued by the Ce11t;·a1 
G6vernment. No such notification was 
admitted 1 y ·j ~.sued ti 11 date to ex tend 
jurisdiction of T1·ibunal to MTNL. That 
being so, was Tribunal still obliged to 
entertain petitioner's OA challenging his 
suspension order which was pasaed by General 
Manager of MTNL and \1h i ch vJas not endo1·sed 
to have been approved by General Manager of 
MTNL and vJh i ch \·las not endorsed to have been 
app ;-oved by DOT. The ans we;- ·in oUt- view was 
in negative because petitioner was 
challenging suspension order passed by the 
Chief Gene1·a1 Manager of MTNL suspending him 
from tile post of SOE (Cables), a post under· 
MTNL and not f;·om any post unde;· DOT. It 1 s 
true that petitioner maintained his lien to 

! 
I 
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the TES Group B s.a rv ice in DOT but that 1r;as 
of no avai 1 to him because l1is challenge v1as 
din:::cte.cl agairn~t suspension from the post of 
SOE (Cables) in MTNL and passed by the 
CompE:tent Authority of MTNL. His service 
status onjoyed tiy him in DOT vwuld not 
conf~r ju1-isdiction on Tr·ibunal \-;hich 
othenri se i·Jas not admittedly vest•?.d in it 
for want of requisite notif·icat.ion under 
Section 14 (2). Therefore, even v1hen he 
held a 1 ien 01·1 the post of TE:; Officer, l1is 
gr i ev a nee di 1-ec te1j against 01-de r suspending 
him from the post of SDE (Cables) in MTNL 
was not ente1-tain.able by Ti-ibunal for 
lacl> of jurisdiction. It is also not the 
case that i mpugn~cl orcler of hi'= suspension 
vias. a c.omposite order p3.ssecl vJith the 
approval of DOT 1·1hicl1 could pe1-h3!PE pr1:-ivide 
scn·,e t.asis for Tribunal's jurisdiction. 
Th ·is order i>'.:15 passed t;y the Chief Genera 1 
Mcy11ager on his own and it is not for us to 
e :.-; .:-mti n e w he the r i t \ 1 a s p :i ~, .3 e d v :::. 1 ·i d 1 y o r 

otl .e rw ·i se . " 

20. From the afo1·esa id, it is c 1 eai- that even if 

BSNL i::: a GovGrnrnent company, n0.-:·.1?SE:tri 1 y there has to 

be a 1wtificat.·ion is.=.ued ur1de;- ~ub-sec.tion (2) to· 

Sect i on 1 4 be f o 1- e th i e. T r i b Lll"I a 1 i·J'i 11 Ii av G j Lii" i s d i ct i on 

to deal with these mattGrs. Thi~- is obvious f 1-om the 

plain r·eading of the: prov·ision of Section 14 of the 

Act. Sub-section (3) to S.:·.:.t.ion 14 makes it clear 

that thi.s Tribunal :=.hal 1 
h.~ve jurisdiction, pov1et"S and, 

') 

authority in relation to 1·ecrui tment and matters 

concen1ing 1-ecruitrnent of al 1 emplo/~:es appointed to 

any service or post in connec.t ion i'I i th the af fa i 1-s of 

the local or oth2.r authorities on and from tile date 

specified in the nc.tifii: . .:1tion i3sued under sub-section 

( 2 J I which He ha'1e · above. 

notification undei- sub-section (2) is issued-; such 

local or other authorities v1ould be amenable to t.l1e 

ju r i sd i ct ion of this T 1· i bun a 1 . Admittedly till date 1 

no such notific..;.tion 1·1a2 t"=:.=:n iS'=-·LIGd and in the face 

II 'I 
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of the afci·E;said, it must be held that this T;-i\:JLmc.l 

does not ha\/') jurisdlctio;1 

absorbed 0;1 the p·::;-ma;1ent 

.... --LL' 

•.. .c 
'· .. 'I 

the 

,.., < 
LI• ti:, ·the .-J .... - .: - .: .- ·- -..t: 

Ut:!\.....-!\::>IUll Uf the 

i t rn us t be s t. a ·t e d that ·i t \r.; as s u b s ·; 1 en t i r) p e i- t a i n 1 n g 

to the 
("°'I\ -..C 
I..:> I UI Sect i (!i'l 

< A 
I '+ • The points ... 1- .... • --

ct. UL' ve had been not 

perceived ~-ihile the matter «va3 dismis::;.ed ii'1 iimi;1e. 

In bacl-.d;-op, 

pecu 1 i ar facts, as a bi 11d i 119 pi. ~.:::,c.-:cle;i t. 

,..,,.., 
LL. 

....... 
l.,V t.e i il the 

as 

which the employees had been c1bsoi·l:Jed pern1.anei·1tly ·with 

the BSNL, the Cent1·al Admfr1istrative T;-ib 1Jnal has t10 

ju r _i sd i ct ·ion to adjudicate UiXii their 
,...,, - ..... ..t..-. ·- -
lllel L· L~~ ! ~ 

ti 11 a not if ic..ation under sub-secti·::rn (2) to Section 

14 is issued. 

- l-.. .- ....... auuvt:, 
.; ·'­
I Lo 

matter .bad;, 

beco'ines u;1necessa1· y r·emi t the for us -~· -
L,U 

3 i 11ce 

Tribunal has no jurisdiction to entertain the 

app ·1icati011s, the same are dismissed. 

1 '· \....1,. 8 1 ·1 d ~a -- ~ ' " ,.,., . \ . 1~d a r i , 
Member (A) 

/sns/ 

(J.1,~-.l<a~ 
t~lernbe t f J ) 

No c0st0. 

( \/ . 3 . Ag 9 a 1·· -.1 a 1 ) 
Chai 1·rnan 


