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R/C G-Kha-8, Housing Board,
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B. N. Sharma 3/0 5hr'i C. D.Sharma,
R/O 274 Rarkat Nagar, Tonk Phatak,
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( By Shri P. N. Jatti, Advocate )
~VeIrsus—
i. union of India thiough
Secretary, Goveirnment of India,
Department of Telecom, "
sanchar Bhawan, New Delhi. 1
2. chief General Manager Telecom, (
Rajasthan Circle, Jaipui. i
3. Principal General Manager Telecom,
Jaipur District, Jaipur. ... Responasnts
( By Shii Tej Prakash Sharma, Advocate )
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1. Union of India through
Seciretary, Government of India,
Department of Telecom,
sanchar Bhawan, New Delhi.

chief General Manager Telscom,

Rajasthan Circle, Jaipur.
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3 Principal General Manageir Telecom,
Jaipur District, Jaipur.
( By Shii B. M. Sandhu, Advolate )
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( By Shri P. M. Jatti, Advocate )
-Veirsus—

1. Union of India through
seciretary, Government of India,
Department of Telecom, ‘
sanchar Bhawan, New Delhi.

2. Chief General Manager Telecam,
Rajasthan Circle; Jaipur.
3. Principal Genaral Manager Telecoimn,

-
Jaipur District, Jaipur.

( By. 3Shri B. M. Sandhu, aAdvocate )

L) O.A, NO.4OL/2002

Deep Chand 53/0 Bhairu Ram,
R/O 382, Devi Nagar,

Nevi Sanganer Road,

Jaipur.

( By Shri P. N. Jatti, Advocate )
-versus-
1. Union of India through
Secretary, Government of India,

Department of Telecom,
sarichar Bhawan, New Delhi.

z. Chief General Manager Telecom,
Rajasthan Circle, Jaipur.
3 Principal General Manager Telecom,

y
ict, Jaipur.

S Jaipur Disti

( By Shri BE. N. gandhu, &dvocate )
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6) QLA NG, 406/2002

Manohar Singh %/0 Ram Thandra,

R/0 Vili. & RP.0O. Chomu,
Distt. Jaipur. ... Applicant
( By Shri P. N. Jatti, Advocate )
-versus-—

1. Union of India through

Secietary, Govermnment of India,

Department of Telecom,

Sanchar Bhawan,

New Deliti.
2. Chief General Manager Telecom,

~ Rajasthan Circle, Jaipur.

3. Principal General Manager Telecoin,

Jaipur District, Jaipui. ... Respondents
( By 3hri B. N. Sandhu, Advocate )
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B. L. Swarankar %/0 Kanhiayaia1 Svaranear,
R/0 Vill. & P.O. Jetpura (Chomu),
Jaipur. . ... Applicant
( By Shri P. N. Jatti, Advocate )

-versus-

1. Union of India through

secretary, Governmnent of India,

Department of Telecom,

Sainchar Bhawan,

New Delhi.
2. Chief General Manager Telecom,

Rajasthan Circle, Jaipur.
3. Principal General Manager Telecom,

Jaipur District, Jaipur. ... Respondents
( By Shri B. N. Sandhu, Advocate )
§) O.A. NO,408/2002
R.K.Kapoor S/0 Ronak Lalji
‘R/0Q House Mo.77/140C, Arawali Maig,
Stiipra Path, Mansarovar,
Jaipur. ... Applicant

( By shri P. N. Jatti, Advocate )
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1. Union of India through
secretairy, Government of India,
Depaitment of Telecom,

Sanchar Bhawan,
New Delhi.

2. Chief Geneial Manager Telecom,
Rajasthan Circle, Jaipui.

3. Principal General Manager Telecon,
Jaipur District, Jaiput. ... Respondents

( By Shri Tej Prakash Sharma, Advocats )
ORDER
Justice V. S. Aggarwal :
_ , .
The decision of the Apex Court in the case of S.

P.Sampath  Kumar v. Union of India, (1987) 1 30C 124,

-h
O

ocussed upon the factual positiocn which occasioned
the adoption of the theoty of alternative

institutional mechanisms. The Suprems Couirt heid that

the theory of alternative institutional mechanisme was

-

It was attempting to remedy  an alarming

[«

vali

practical situation.

z. The macter was revievied in  the subsequent
decision of a Larger Beinch in the case of L.Chandra
Kumar v. Union of India and Othars, (1997) 3 BCC 261.

) 4,
The - Supieme Court held that clauge 2 (d) of Articie

223-4 and clause 3(d) of Article 223-8 to the extant

N

they exclude the jurisdiction of the High Courts and

the Supreme Couirt in their powers of judicial ieview

wWeie unconstitutional. Section 28 ot the
Adininistrative Tribunals Act, 1585 (foir shoirt, "the
ACt™) o the same lines was also held to be

unconatitutional. The Suprems Cotrt held that the
decisiong of the Adiministrative Tiibunals wotlld  be

subject to Jjudicial review before a Division Rench of
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the High Couirt within whose jurisdiction, the Tribuna
con;erned falls. In the pentltimat Paragraph

the findings were recorded as under:-

"33, In view of the reasoning adopted
by us, we hold that clause 2(d) of Avrticle
323-A ana clause 3(d) of Article 323-B, to
the extent they exclude the Jjurisdiction of
the High Courts and the Supreme Court under
Articles 226/227 and 32 of the Constitution,
are uncon sb1tuf1unn1 Section 238 of the Act
and the "exclusion of jurisdiction” clauses
in  all other legisiations enacted under the

aegis of Articles 323-A and 323-B would, to
the same extent, be unconstitutional. ne
jurisdiction conferred upon the High Courts
under Articles 226/227 and upon the ﬂupr me

Court wunder Article 32 of the Constitution
is & part of the inviolable basic structuie

of our Constitution. While this
Jurisdiction cannot be ousted, other cotrts
and  Tribhdunals may perform a supplemental

role in discharging the powers confeirred by
Articles 226/227 and 32 of the Constitution.

N n

The Tribumals oreated under Article 323-A

and Article 23~-B of the Constitution are
possassed of the competence to  tesgt the
constitutional validity of statutoiy
provisiocins and rulee. A1 ecisions of

these Tribunals will, however, be subject to
scriitiny before a Division Bench of the High
Court within whose jurisdiction the Tribunal
concerned falls. The Tribunals will,
nevertheless, continue to act like cotirts of
first instance in respect of the areas of
law for which they have hsen constituted.
It will not, therefore, be open for
lTitigants to directly approach the High
Couirt even in cases where the

y auestion the
vires of statutory tegicslations (axcept
where the legiszlation which creates the
particular Tribunal s challenged) by
overlooking the Jjurisdiction of the Tribunal
concerned. Section 5(6) of the Act is valid
‘and  constituticnal and is to be interpieted
in the manner we have indicated.”

3. The law started taking a shape. Henceforth

the orders of this Tribunal are subjected to judicial

review before different High Couits.
High Courts processed and interpretad the provisions

as wzll =z the situaticrnsz arising. ITin whis oo RES,
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+he Centrai Adiministirative Ti-ibunal becamg & Tiibuna
1ike any other Tribunal whose orders are subjectsd toO
judiciail review because judicia] review is one of the

pebtitution.

a
O
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L
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Q

basic stiuctuie

4. In tne decision Fandered by the Suprems Couit

F State of Orissa and Ors. . Bhagaban

’)

i

B

74)
(

in the ca

{

sarangi and ors.,(19853) 1 582C 395, the Supireme Court
neld that the Administratfve Tribunals wgqu bé bouind
by the Qeciséons of the High Courts. At this stage,
we would hastém ro add that we are not delving  into

ed a5 to what would be

[¢4]

the vexed guestion that was rai

the position of the Admin ive Tribunals where

4
(9]
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different High Courts have opined and interpireted law
differently vecause the Cential Adininistrative
Tiribunal is onhe lhaving different biranches all over the

country.

G. Once the decision of a particular High Court
is  binding, the only excepticns Kiown aire whether the
ordeirs nhave bsen passead in Timine ‘without' giving

reasons or they are obiter dicta decisions wihvichh are

per incuriam and sub silentio. We now From Article
141 of the constbtitution that a decision of the dupireme
court binds all +he courts and the Tiibunals. The

supreme Couirt 1h this‘reg"rd has irepeatedly neld that
decisions which are per incuriam oi sub silentio will
not be a binding precedent. We refer with advantage
to the Apex Court judgment rendeired in the case of

Municipal Corporation of Delhi Gurnam Kaur, (1989)
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CC 101 wheresin this principle has been emphas
lear terms holding
11, Pronouncements of 1aw, whichh are
not  part of the ratio decidendi are classed
as obiter dicta and are not authoritative.
wWith all respect to the leairned uud e who
pazzed the order in Jamna Das cas (Jamna
Das v Delhi Administraticn, Writ Petition
Nog.981-82 of 1384) and to the 1earned Judage
wno agreed with him, we cannct concede that
this Court vis bound to follow it. It was
cdelivered without argument, without
ireference to the relevant provisions of the
Act conferving Qvprecs power  on the
Municipa Corporation to direct removal of
encroachments Tfrom any public place 1ike
pavemeints or public streets, and without any
citation of authority. Arrordinf1;, vie do
ot propose  to uphold the decision of the
High Court because, it seeimns to us that it
is Wirong in principle and caninot be

Jjust |.eu by the terims of the relevant
provisions. A decision should be tireated as

givein  per dncuriam  when it  is  given 1in

ignorance of the terms of a statute or of a

rule having the force of a statiute. So far

as the order showve, no  argument was
.

addressed to the Court on he question
whether or not any direction could piropeily
be made compelling the Municipal Corporation
"to construct a stall ahb the pitching site of

a pavement sauatter. Professor P.J.
Fitzgerald, editoir of the Salmoind Ol
Jurisprudeince, 2th  edn. explains the
concept of sub silentio at p.103 in  these
words :

A decision passes sub silentio, :in
thie technical sense that has come Lo be
attacned to that phrase, when the
particular point of law involved in the
decision is not perceived hy the ~court
or present to its mind. The court may
consciously decide in favour of one
party because of point A, which it

considers and pronounces upon. It may
he shown, however, that lTogically the
couirt should not haVe decided in favour
of the particular party unliess it also

decided point B in his favour; but
point B wasz not argued or con"idnred by

the court. In sich c
although point B was 1ug1C111, 1nvo1v5d
in th@ factes and altnough the case had a
specific outcome, the decision is not an

.
- de R

authority on point B. Paint B is sa
to pass sub silentio. '

is

=

d
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12. Iin Gerard v. Wworth of Paris
Ltd. (K) (1336) 2 A1l ER S0G(CA), the only
point argued was on the question of priority

of the claimant’s debt, and, on this
arguinent being heard, the court granted the
ordei. No considé&ration was given Lo the

question whether a garnishee order could
propevrly be made on an account standing in
the name of the liguidator. wWhen,
therefore, this very point was argued in a-
subsequant case before the Court of Appeal

in  Lancaster Mator Co. (London) Ltd. V.
Bremith Ltd. f{{1341) 1 ke 670Y, the court
held itself no hound by ite previous
decision. cir Wilfrid Greene, M.R., said

that he could not help thinking that the
point  nNow raised had been deliberately
paszed zub cilentic by counsel in order that
the point of substance miaht be decided. He
went on  to  zay Uthat the point had to be
decided by the eairlier court hafore it could
make the order which it did; neveirtheless,
since it waszs decided “without argument,
without reference to the crucial words of

-

the rule, and without any citation of
authority”, it was not binding and would not
be FTollowed. Pracedents sub gilentioc ahd
viithout argument _are of no __momsint. This
rule has ever since bean followed. One of
the chief reasonz for the - doctrine of

precadent g  that a matter that has  once
beern fully argued and derided should not be
allovied to ba recpansd.  The waight accorded
to dicta varies with the type of dictum.
Mere cazual expre3sions Cariy 0o weight at
alt. Nobt every [Rassing z«pression of a
judge, however, eminent, can he tir=2ated as
an ex cathadra statemant, having the weight
of authority.” (Emphasis added).

The said decision has been followed hy the subsequent‘e
decision of the Suprame Court in the case of State of
U.pP. & Anr. v. Synthetics & Chemica1 Ltd., & Anr.,
(1991) 4 ZCC IRER The Suprame Court held that

decisiochis ewven oOF

-

Lhe Apex  Court which are sub

silentio would not be a hinding pirecedent. The

findings of the Suprame Court in this regard are :

"41. Does thig principle extend and
apply to a conclusion of law, which was
nedther raised nor preceded by any
consideration. In other words can such

conclusionz be conzidered ac declaration of
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Taw? Heire again  the English courts and
jurists %:\ carved out an exception to the

rule of precedents. It has been explained
as 519 of sub-silentio. "A deciszion passes

sub silentio, in the technical sense that
has coime Lo be attached to that pnraae, when
the particular point of Jlaw invoived in the
decicion is not perceived by the court or
piresent to its mind."” (5almond on
Jurispirudence . 12th  Edn., p.153). In
Lancaster Motor Co. (London) Ltd. V.

Breimitlh Ltd. the Court did not feel bound
by the earlier decicion as it was rendered
‘without any argument, without refeience to
the ecrucial words of the rule and without

any citation of the authority’. It  was
approved by this Court 1in Municipal
Corporation of Delhi v. Gurpnam raui. The
hench held that, ‘precedents sub-gilentio

el B

and without argunent are of no moment’ . ihe
courts thus have taken recouirse to this

principle for relieving firom injustice
perpetrated by unjust precadents. A
decicinn which i not expressz and is not
founded on  ieasons  Nor it procesds  on

consideration of issue cannot be deesmed toO

be a law declared to have a binding evfect
as is contemplated by Articie 141.
Uniformity and consistency are c¢ore of
judicial discipline. But that vhich escapes
in  the judament without any asccasicon ig not
ratic decidendi. In B.Shama Rao v Union
Territaory of Pondicherry (AIR 1367 3C 1480)
it wss ohserved, it is trite to say that a
decision is bhinding not because O its
~onclusions  but in regaird to its ratic anc
the principles, laid down therein’. Any

declaration or conclusion arrived without
application of mind or preceded without any
reason cannot he desmed to he daclaration of
law or authori ty of a general natitre binding

as a precedesnt Reztrained in dissenting or
overruling 19 for zale of =ztability and

uniformity but rigidity beyond reasoinable
Timits is inimical to the growth of Taw."

6! It is these principles which became the
subject matter of controveirsy hefore us in  the
connected applicationz. Facts Weire admittedly
identical except that in the caze of B.H.Zharma (CA
No.401/2002), he had zuperannuated on 36.11.2001. In
the caze  of  R.P.Shairma (OA No.4052/2002), his
superannuaticn has alrsady orourired o 31.8.2003;  and
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in the cases of 3.F.Bhatnagar (QA Ho.402/20C2) on

31.10.2001; Deep  Chand (GA  N0.405/2002) on
31.10.2001; Manochar Singh . ( OA No.406/2002) o
31.8.2003; and R.E.FEapoor (0O Ho.408/2002) on

o farr as Bhanwar Lal Meena (OA

—_

[

31.8.2001.
No.404/2002)  and B.L.Swarankar (0A No.407/2002) are
concerned, they are still woirlking with the

respondents.

7. By virtue of Ltheir zeparate applications, the

dated 29.8.2001

O
Cr
il
e}
Vi)

applicants have impuged the or

.9.2001. Thay seek their

L2

and the corrigendum dated

L@

quashing from thie Tribunal. The order of 29.8.2001

has been passed by the Gharat Sanchar Migam Ltd. (for
short, BSNL), a Government of India anterprise and it

reads

"The following Senior Telephone
Supervisors  were promoted to Grade-IV Aas
Chief Telephons supervisor in the pay scale
of FRe.065H00-10500 (Pre~revised 2000-3200)
through cireation of supernumerary poste in
acoordance  with DOT Jetter No.22-6/94-TE.I1
dated 13.12.1385 and  13.2.1937  frow Lhe
dates shoun againzt each, on notional hasis.

Later on  the officials found Lo be
ineligible for Grade-1V piromotion in
accordance  with DOT letter NG .22-6/94~-TE.T1T
dated &.3.33, and were to be reverted
immediately, but due to Status quo

‘maintained by the oider of Hon'hle CAT Banon
Jaipur they could not be revertad.

Now as per the couit direction, they had
been served show cause pnotices.
Reprasentations received from the officials
have been examinzd and ars not cansiderable
to be continued as Chief Telephoine
supervisor.

e following Chief Telephione

are hereby reverted to the cadre
of Sr. Telephone Supervisor with effect
frem 25.8.2001 A/SH im BoR O Grades-IIT  pay
scale of Rs.H000-80C0 Wwithout any pay
protection and are Further placed in the pay

Now th
5

S

o




scale of Rz.60H00-3000 with effect from the
dates cshown against each due to enticy in
restructured cadre, in  pursuaince of DOT
letter No.1-33/MPP-9S3 dated 20.4.1335".

A corrigendum even had been issued on 3.9.2001 which

reads

“Date of reversion to the cadre of Sr.
Telephone Supervisor in BCR Girade-I1I shown
as 29.8.2001 A/N in Para-III of this office
meme  no.ST-4/36/V/130  dated 25.%.,2007 may
kindly bhe read as 2.9.1593 AN

Sd/—
Divisional Engineer Phones {Admn.)
0/0 The Principal GMTD, Jaipur—302010"

8. Admittedly, the applicants ars Grade 'C’
employees. Earlier they weire in the Department of
Telecommunication.

3. Learned counsel for the applicants had

contended that the applicants would continue to have a

bus

the Union of India. Some feeble

On}

cailse againg

<

=d. Therefore,

[t}

arguments in this regard were addies

before proceeding Ffuirther, the said controveisy MUsSt

D

he set at rest.

10. The Ministry of Communications {Department
Af Telecom Services) on 30.9.2000 had jcsued an Office

Memorahduin pertaining  to setting up of BENL and

transfer of staff. The Gowvernment of India had
decided- to tiansfer the business of providing telecom
services in the country which were cuirreintly entrusted
to the Department of Telecom Services and tne

Departiment of Telecom Operations. It was proposea o




rransfer Lhe business of providing telecom services
and runining the telecom factories to the newly set up
company, 1.€., BSNL fTrom 1.10.2000. The Goveirnment
had only retained the function of policy formation,

licensing, vireless spectirum manhagement and

administrative control, etc.

11. 5ince it was to take sometime foir the new
compahy to  fFinalise thie terms and conditions for

etaff; it was decided to give an opportunity to the

staff for exercising their options in this iregard.

Para 4 (1) and (v) read :

(i) The establishinent (officers, staff,
employees and industrial woirkers)
sancltioned fTor exchanges/offices, in
various telecom circles, metro,

districts of Calcutta and Chennai,
project circles, civil, electirical and
architectura wings, maintenance
regions, specialised telecom units
namely Data Networhs, National Centie
For Electronic Switching, Technical and
Development circle, Quality Assuirance
circle {(except TEC), training
institutions, other units lihe teleccm
factories, &tores and electrification
projects of DoT/DT3/DTO (beionging to
various organised services and cadres
given in Annexure-A to this lettei) and
posted 1in these circles/offices/units
will stand transfeired to Bharat.
sanchar Nigam Ltd. along with their
posts on existing terms and conditions,
on as is vwvheire 18 basis, on desmed
deptitation, withcout deputation
allowance, with effect from ist
october, 2600, i.e.,the date of tahking
over of telecom operations by the
Company fTirom DTS & DTO. Bharat Sanchar
Nigam Ltd. vWill -exercise cantrol and
supervision of staff woirking against
these posts.”

"(v) Officers and staff ghall continue to be
subject to all rules and regulations as
are app\icab1e rto Goveinmeilt servaits,
irmcluding the CC3 (o2A) Rulss +111 such
time as they are ahsorbed finally Dby
the Company after they erercise their




_13...
options, Their pay scales, calaries
and allowances will continue to be
goveiried by existing ruies, regulations

and orders.’

An Qffice Memorandum even had been izszsued o 30.72.2000

pertaining to transfer of assets and liabilities of

Departinent of Telecom Services and Department of
Telecom Opeiations to the BSHL.
r
12. It appears that on 3/4th January, 2001,

there was ain agreement signed with the thi
Federations of Group ‘C’ and ‘D’ employees regarding
~

options for absorption in BSNL. It was decide that

four copi of the option form with one set o

—
18]
n

provisional terms  and conaitions was to be seint to
each of the employses of Group ‘C’° and ‘D’ by
15.1.2001 to complete the said process. Admittedly,

)

as it was not heing disputed during the courze o
submigsions that the applicants had exsrcized the said
option and an order had been passad absorbing Giroup

‘C’ and ‘D’ employees. In fact in the applications,

there 1is no plea raicsad that the applicants had not
exercised -theiir options nor a controversy was raicsed
in this regard. Therefore, we hold that the
applicants had been absoirbed in the BSNL.

13. Since the applicants had filed applications
challenging the order passed refeirred to above in this

Tiribiinal, an objection has been talken on benhalf of the

entertain the applications E}ting a decision of the
(EFN] ®

Hon’ble singie Judge of the Rajasthan High Court in
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Ors. v. Union of India &

R

the case of R.A.Mangal

Ors., CWP Mo .0186,/200C rendrred on  16.9.200%Z, {he

I

Tribunal felt that keeping in view the natuire of the
contiroveirsy, a larger Rench should be constituted and

the followiing guestions were posed for consideration

1. wWhether the Tribunal has
jurisdiction on ailil ‘service matter in
respect of service matters of central
government employess viho are on deemed
deputation to BOINL or only in respect of

cause of action relating to their parent
departiment €.9. dizciplinary procesdings,

retiiral benefits, promotions in their
department otc and not for the cause of
action wholly arisen from BSNL e.g.

transfer, promotion etc DY BSNL.

2. wWhether the Timibhunal has
jurisdiction on all service matter in
respect of service matters . of central

government employs2%, the cause of action
for  which related to a pariod prior to the
absorption of such employees in RANL."

3
Y

Q0
<
D
i
n
[s1]
-
(o}

we Jo not dispute the importance of the ab
quesbidn; but keeping in view the nature of the
conLl oversy, wWe are notv answeir ing the dispute as to
the Jjurisdiction of this Tribunal when a Government

employee ig on deemead deputation with the BGHL hecaiise

3

it did not arise during the cource of submissions and

3

we had made curzelves clear to the Members of the Bar
that Lthis question can be gone  into  whenever it

ariscs. We are also, therefore, not inclined to 4o
into the other gquestions which aire co-related thereto

and  are confinming ourzelves Lo the contiroversy as  to
if this Tribunal has the jurisdiction oin service
matters with respect Lo the Centiral Goveirinment

employees, who have hean ahsorbed in the BSNL.

<O




14. It appéars that in the case of R.A. Mangal
others (supira), who had suffered an ordar
reversion and weie employees of the Departmen
Communications, the learned Single Judge of

asthan High Court held:-

Impugning the orders of reversion the
petitioners, whe aie the emplioyees of
Department of Communication Union of India
have, in the instant wirit petition, sought
promotion on the post of Chief Supervisor
(Telecom) 1in the Grade IV in the pay scale
of Rs. ©6500-10500 continuously without any
break with all consequential benefits.

2. I have heard My. 3Sushiil Rumar Jain
leained couinsel appearing for the
petitioners.

. 3. In pursuance of the powsrs conferred
upon it by clause (1) of Articlie 323 A of
the Constitution Pairliament enacted the
Administrative Tribunals Act, 1985 (Act 13
of 1985). Chapteir III of the said Act
consists of sections 14 to 18. 3ections 14,
15 and 16 of the said Act deals with the
jurisdiction, powers and authoiity of the
Central Administrative Tribunal, the GState
Administrative Tribunals and the Joint
Administrative Tribunals respectively

Thése provisions make it cliear that except
for the jurisdiction of the Hon'ble Supreme
Court, the Tribunals under the Act 13 ofF
1885 will possess the Jjurisdiction and
powers of every otheir court in the country
in respect of all service reiated matters

Their Lordships of the 3Supreme Court in L.
Chandra FKumar vs. Union of India (19%7) 3
3CC 261 indicated in paia 893 thus -

"39. In view of the rireasoning

adopted by us, vie hold that clause 2
"(d) of Article 323-A and clause 3 (d)
of Article 223 B, to the extent they
exclude the jurisdiction of the High

Couits and the Supieme Couirt under
Articies 226/227 and 32 of he
Constitution, are unconstitutiona

Section 28 of the Act and the
"exclusion of jurisdicticn” clauses in
a1l other legislations enacted under
the aegis of Articlies 323 A and 323-B
would, to the same extent, be
unconstitutional. The jurisdiction

N

conferred upon the High Couirts under
Articles 226/227 and upon the Supreme
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contenced

_16...
Couit under Article 32 of thie
Constitution is a part of the
inviolative basic structiire of our
Constitution. vhile the jurisdiction
cannot be ousted, other courts and
Tribunals Mmay perforim a supplemental
role in discharging the powWers

conferved by Articles 2267227 and 32
of the Constitution. The Tribhunals
created under Article azz A and
Article 322-B of the Constitution are
posaessed ot e competence TO test
the constitutional validity of
statutory provisions and rules. A1l
decisions of these Tribunals will,
howevei, be subject to scrutiny befoire
a Division Bench of the High Court
withiiin whose jurisdiction the Tribunal

concerned falls. The Tribunals will,

nevertheless, continue to act Tike

courts of first instance in respect of

the areas of law for vhich they have

been constituted. It wWill nov,

therefore, be openh for litigants to

directly approach the High Courts even

in cases where they gquestion the vires

of statutory legiglations (except

vhere the legislation Wwhich creates

the particular Tribunal is challenged)

by overlooking the jurisdiction of the

Tribumal concerned. cection & (63 of

the Act 1isg valid and constitutional

anhd is to be interpreted in the manner -
we have indicated.”

—

4. M.  Jain learned counsel canvassed
that the petitioners are the employee of
Bharat sanchar Nigam Limited which s
amenable to the Wwrit Jjurisdiction under
Article 2z6 of the Constitution. I am
unable to psrzuade mysaelf Lo agrae with the
cuhmission. 1 am of the opinion that the
petitioners should first approach Lo the
Tribuna and thereafteir if they Teel
aggrieved against tne ordeir of the Tribunal,
they are at likerty to z=2&b remady  betore
the Division Bench of this Court.

The Jjurisdiction af this Court 1is

r
e
erpressly ousted by the Act 13 of 1385 1in
respect of all sarvice related matters.
6. Resultantly the Wwrit petition stands
. diemissaed as not maintainable.”
i5. The learne councel for the iespondents

that  the decision rendered by the learned

Single Judge iz sub silentio to the bazic question
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opening paragraph, it had been pointed th

pertaining to
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pertaining to the Jjurisdiction and further 1ih the

QO
ct
ct
Pt

pet1 ioners before the High Court are the employses of

Department of Communication of Union of India while in

the penultimate paragiraph, it has been held that they

aire the employees of BSNL and perhaps that is why the

decision thas been recorded that firstly they should
approach the Central Aagministirative Tiibunal.
16. The Act had been enacted to provide fTor the

adjudication or trial by Administrative Tribunals of
disputes and comnplaints with respect to recruitment

and conditions of service of persons appointed to

public services. It was an alteirnative Torum to
pirovide expeditious cdisposal of applications

eirvice mattei

1441

provided as to under what circumstances, this Tribunal

was to have Jjuiisdiction. 3ection 14 reads:-

14, Jurisdiction, powars and authority

1
of the C&nfra1 Administrative Tribunal - (1)
Save as oftherwice expressly provided in this
Act, the Centra Administrative Tribunal
shall exercise, onh and Trom the appointed
day, all the jurisdiction, powers and
authoirity exercisable immediately before
that day by all courts (except the Supreme
Court in relation to- '
(a) recruitment, and matteirs concerning
recruitment, to any A11~India Service or
to any b1V11 service of the Union or a
civil post under the Union o to a post
connected with defence or in the defence
services, Dbeing, in either case, a post

filled by a civilian;

(b)Y all service matters concerning-

(i) a member of any All-India Service;
or

{ii) a person [not being a member of an
All-India 3ervice or a peirson
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referred to in clause (c)]
appointed to any civil service of

the Unioin or any civil post under
the Union; oOF :

(iii) a civilian [not being a member of
ain All-India Service o a peison

referie to in clause (c)]
appointed to ahy defence cervices
or a post connected with defence.

and pertaining to the service of such
member, person or civilian, in
conhection with the affairs of the Union
or of any State or of any 1ocal or other
authority within tihe rerritory of India

orr undeir the cohtirol of the Goveinment:

of India or of any corporation f[or
society] owned oOr controlled by the
Governmeint;

(c) .all service matters peirtaining to
service in connection with the affairs
of the Union concerning a person
appointed to any service oOF post

referred to in sub-clause (ii) of
sub-clause (iii) of clause (h), being a
persoin  whoss services have been placed
by a ctate Governmsnt or any 1ocs or
otheir authoirity or any corporation [or
society] or other body, at the disposal
of the Centra Government for such
appointment. !

[Explanation.- FoOr the removal of doubts, 1%
is hereby declared tha references to
"Union” in  this cub-zection shall b

construsd as including references also Lo A

Union territory.]

) The Central Governiment may, by
i fication, apply with effect from such
as may be specified in the notification
the provisions of sub-zection (3)
or other authorities within the te
India or under the contiral of the
of India and to corporations [oi s0cC
ovwined or contirolled by Government, not being
a local or other authority or “corporation
[cr society] contirollad or owned by a State
Government;

to  laocal
rritory of
Rovernmenv
ieties]
i

Provided that if the Cential Goveirnment
considers it expedient &0 te do  for the
purpose of facilitating transition %o the
ccheme ac snvisaged by thiz Act, different
dates wmay be &9 specified under this
aubh-section 1in respect of different clagses

cabegories under any class

of or different ca
of, local or other authoirities or
corporationse [or societies].

(3) ¢

o

ave as obtherwiss sxprezsly provided in
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this A , Cential Administirative

Tribunal shall also exeirciss, on and from

the date with effect from which the

provisions of this sub-section apply to ainy
local  or cothier authoirity or corporation [or
society]l, all the jurisdiction, powers and
authority exercisable 1mmed.ate1y before
that date Ly all courts (except the Supreme

Court) in relation to-

{(a) reciuitmant, aid matters conhcerniing
recruitment, to any service oir post i
coinnection with the affairs of such
tocal  or other authority or corporation
lor society]; and

(b)) all service matters concerning a person
[other than a person referred to in
clause a) or clause (b) of sub-section
(1751 appo1nted to any service o post in
connection with the affairs of such
tocal or other authoirity or corporation
lorr socociety] and pertaining to the
service of such peirsoin in  connection
with such affairs.”

At the outset, it must be mentioned that this Ti unal
is the creation of the Act anhd diraws 118 [POwWe;d and

strength from the provisions of the Act, while the

D gm b

having power to judicially review the orders of the

Tribunals. It cannot be desciibed that this Tiibunal
would be depository of +the poweirs for which no
pirovision has been made. IT this Tribunal does ot

17. We need not delive into the provisions of
stuib-sections (2) and (3) of Gection 14 of the Act

because when the same is read with clauses {(b) and (c)




the applications pertaining to employeets of local O
other authorities oF othei autanomous bodﬁes unless a
notification in this regard ig igsued. A Full Bench
of this Tribuna1 in the case of K.E.Singh etc.etc. V.
Union of India & ors. etc.etc. N oA N0.93/1997
decided on 20.11.13%88 and reported as (1997-20601)

A.T.F.B.J 257 had considered thie question and eld:-

“15. In the Fesult the reference ig answered
as unhder:

"Excepting those specifically coveied by
clauses (b) and (c) of section 14(1)
A.T.Act, the CAT has no jurisdictioh to
entertain applications from employees of
1ocal or other authorities within the
reriritory of India or under the control
of the Govt.of India and Lo corporations
or socistigg owned or controlied by Fovi.
(not bheing a local or.other authority or
corporation or society controlled or
ovined by a State Govt.) unless the sama
have been notified under © Rec. 14(2)

)

The said guestion lhas been gone inhto more often than
once thereafter. The Jaipur Bench of this Tribunal in
the case of Ram Fratap Meera v.Union of India and
others in ©OA Mo, 44672001 decided on 4.4.2002 when a
similar abp1ication had been filed seeling quashigg of
the ordeirs which are under the gaze of +1vis Bench had
a11owed the same. However, we make it clear that the
Jaipuf .Bench was not concerned at that +ime with the
guestion as 1O if it had jurisdiction +o entertain the
application or not. In the case oOf D.R.Balai V.
union of India & ors. in OA Mo.072/2001 decidad on
25.5,200Z, a similar relief had been claimed and the
Jaipur Bench mad allowed the same. As referred to

above, this guiestion had not hsen gone into as to if

A

o




this Tribuna] had jurisdigtion to entertain the
application against the B3NL. It had followed the
eairlier decision 1in the case of Ram Pratap Meena
{supraj. Therefore, the same would not be a binding

alive before us

cr
O

cr
m

a

principle because the guesatioc
had not been considered by tlhie abovesaid decisions.
The Jaipuir Benclh considered this question only in the
case of Panna l.al Yadav v. Union of India & Ors. in

OA N0.B4G6/2001 decided on 28.8.2003. It was held that

-t
o7
[+
<
—d
(€]
'
[
o
3
—r
W
43}
[y
(1]
[aX

notificatior
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in the absence of

under sub-sectioin (2) to Section 14, the BSHL being a

4

registered compainy, its employees caininot be treated as
empioyees of the Central Goveirnment, annd the

application was held not maintainable.

18. At this stage, we refer with advantages to
the decision of the Chandigairh Bench of this Tribunal
in . the  case of Phuleshwar Prasad Zingh v. Union  of
India & Ors. in  OA No.1116-CH-2C02 and OCA
No.1128-CH-2002 rendered on 5.5.2003 (reported as 2003
(2) Administrative Total Judgments 23%7). The

Chandigarh Bench was concerned with many guestions and

oine of those was as is befois thiis Basnch. It was
held: '

"The - persons directly reciruited,
appointed and abscibed by/in B3NL aire in
fact the employees of BSNL and, in  the
ahsence of a Notification under 3Section 14
(z) of the Act, this Tribunal has no
jurisdiction, power or authority to
entertain and adjudicate theiir disputes with
regaird to their service matter even though
it pertains to the peiriod priocir to their
absorption. This category of the employees
undouhtedly Ffalls beyond the ambit of the

jurisdiction of this Tiibunal.”
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19. The Bombay High Court in the case of Bharat
sanchar Nigam Limited.v. A.R.Patil and Ors., 2003 (1)
SLR 386, lhad also the occasion to consider the saia
controversy. We are conscious of tle fact that the
facts before tihe Bombay High GCourt were little
different, put. still the High Court did expiress
themselves in this regard. It held that this Ti-ibunal
should not have entertained the petition of the

rhed in the BSHL. We take liberty in

]

employees abs
reproducing the zaid ohservations from the judgmeint of

the Bombay High Court

“From the above it will be abundantly
ear - that the respondents are employees of
ML  and they being officers clhall continue
,  be subject to all rules and regulations
are applicable to Govarnment servants.
hese <lauges clearly meant that they will
be enployess of BSNL and paML will have the
right to transfer them as employ=es it that
transfer will be subject to the rules and
regulations that are applicable o the
Governmant of India. Even the empioyees
have contended in the transfer app]ications
that their tranafers ara againat P and T
Manual. in para 7 of the meior andui 1t 13
very clearly ohserved:

Gy —

4@ ct@O
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=

“(vii) The management ~f Bharat aanchar
Nigam Limited shall have full poweis and . .
authority to effect transfers of all the
staff at all tevels working under it.”

In the face of this the Tribunal could not
have held that it has the jurisdictﬁon.

12. There is vet another aspect which
has to D= looked into and that is taking
judicial notice of Government dacizions
brnown to have teen talen and acknowladged by
authorifies judicial and guaszi judicial
dacicions  tO convert the depar tnent of
Te]ecoﬁmunications into BSHL WAS made
publicly. It was known to one and  all.
Evictence of BaNL 15 A& fact of which

judicial notice can be taken and nas heen
raken by the central Administirative Tribunal
in its Caloutta Bepch as ailso its PBombday

pench while dealing with two different
Cases. Once its therefoire recognized and
acknowledge by the Tribunal itself that RSNL

Ao
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is a legal entity it has become into
existence. The Tribuna should have
resisted exercise of juirisdictioin. It

should have avoided unwartanted exercise of
Jjurisdicticn in transfer matters.”

The Delhi High Court in the case of Ram Gopal Verma v.

%]

Union of India & Anr., 0oz (1) 8LJd 352 also
considered the said controversy. Befcire the Delhi
High Court, there was no dispute that the Mahanagar

Telephone Nigam Ltd. {MTNL) was a company

incorporated under the Companies Act and had a

distinct Tegal entity. The only fact admitted before
the De1h% High Court was phat the emp?oyées were not
covered by the provisfons of sub-section (1) to
Section 14 of the Act. The De1h5 High Couirt referred
toA sub-sections (2) and (3) of Sectjon 14 and heid

A

O e issusd

(e

that necessarily a notification had
before this Tiribunal would have jurisdiction to deal

with the matter. The findings of the Delhi High Court

read :
“6. A combined ivreading of the two
provisions shows that provisions of
stib-section 3 could be applied to loca or

7

®

=3

other authorities under the contirol of +t
Goveirnment and to Corporations or societies
owhed and controliled by the Government by a
Notification to be issued by the Cential
Goveirnmeint. No such notification was
adimittedly issued tilil date to extend
jurisdiction of Tribunal to MTNL. That
being so, was Tiibunal still obliged to
entertain petitioner’s O©OA challenging his
suspension order which was passed by Geneiral
Manager of MTNL and which was not endorsed

to have been approved by General Manageir of
MTNL and wihiich was not endorsed to have been
approved by DOT. The answer in our view was
1 negative becatse petitioner Was
challenging suspénsion. order passed by the
Chief General Manager of MTNL suspending him
from the post of 3DE (Cables), a post undei
MTNL and not from any post undeir DOT. It is
true that petitioner maintained his lien to

L
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tihe TES Group g service in DOT but that was
of no avail to him bscauze his challenge was
diracted against suspension from the posth of
cpDE (Cables) in  MTHL and passed by the
Compatant puthority of MTHL. Hiz =zservice
status enjoyed Dby him in  DOT vould nov
confer jurisdiction on Tribunal vihiich

otherwise Was not admittedly vested in it
for want of requisite notificatioin under
cection 14 (z). Theretore, even when he
held a lien on the post of TES Officer, his
grievance‘ directed against order suspending
fhim From the post of SDE (Cablas) in MTNL
vas hotb entertainable by Tribunal for
lack of jurisdiction. It is alsc not the

ce that jmpugned order of his auzpension
was & composite order passed with the
approval of DoT which could perhaps provide
soms basis Tor Tribunal’s jurisddctioﬁ.
This . order was wassed by the Shiel General
Manager ON is own and it is not Tor ug IO
examine whether it was passed validiy or
othervwise.”

!

=g. From the aforesaid, it is clear that even if

BSNL is a Government company, necessarily there has to

. be a _notification jzzued under euh-section (2) te

section 14 before this Tribuna1'w111 have'jurisdiction
to deal with thesé matters. This is obvious from the
plain reading of the provision of section 14 of the
Act. Sub—séction (3) to Section 14 makes it clear

that this Tribunal shall have jurisdiction, powers and

authority in relation to recruitment and matters’C)
P

concerning recruitment of all employees appointed %o
any seryice or post fn connect{on wWith the affairs of
the local or other authorities on and from the date
specified_invthe notification iesued under sub-section
(2, which we have reproduced above. when
notification under cub-section (z) is issuedy Ssuch
1ocal or other authorities would be amenable Lo the
jurisdictﬁon of this Tribunal. Adims ttedly tild date,

no such notification has bezn {esued and 1in the face

~-r




of the afoiesaid, it must be held that this fitibuhal
does not have Jurisdiction to eintertain the
applications  peirtaiining e thie applicants  who are
absorbed on the pesirmanent stirength of the BGHL.

1. Reveirting bacl. to the decision of the

it must bz stated that 1t was siub siientio peirtaining

to the scope of sib-sectionz (2) and (37 of Section
o~ U - i~~~ TN -~ P PN [P | P —~

T4 The points irefeirired e avove hnad not  been

perceived while the matter was dismissed in Timine.

In this "backdirop, it canntct be valten to be i the
peculiar facts, as a binding precedent

22. Resultantly, we answer the CLitLiraveirsy, as
already ieferred to above, holding that in cases  in

the BGNL, the Central Administrative Tribunal has no

juirisdiction to adjudicate upcon their service matters
till & notification under sub-section (2) to Section

c3. In face of the findings we tave tecoirded
above, it becomes uninecessary ftor us to iremit  the
Yy
matter back to the relevaint Bench. Since this
Tiibuinal fas no  jurisdiction Lo enteirtain the
appliications, the same are dismissed. NO costs.

. - ' .
{A.K.Bhwethidai i) (J.K.KaueﬁTﬁTﬁﬁ*f’ Y.5.Aggarwal)

Membsr (A) Meimber (J) Chairmain
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