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S -versus-

1. union of. India through
seciretary, Government of India,
Department of Telecom,
sanchar Bhawan, New Delhi.

Chief General Manager Telegcom,

2.
Rajasthan Circle, Jaipur.
3. Principal General Manager Telecom,

Jaipur District, Jaipui.

( By shiri B. WM. Sandhu, Ad?oéate )

4) 0.A. NO,404/2002 | .

Shanwar Lal Meena 5/0 Dhanna Ram Meena,
R/O A/21, Gordhanpuri, Galta Gate,
Jaipur.

( By shri P. H. Jatti, Advocate )
-vVersus-
1. Union of India through
: Secretary, Government of India,
Department of Telecom,

sanchair Bhawan, New Delhi.
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Principal General Manager Telecom,
Jaipur District, Jaipur.

)

( By Shri B. N. Sandhu, Advocate )
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Deep Chand 5/0 Bhairu Ram,
R/O 382, Devi Nagar,

Mew Sanganer Road,

Jaipur.

( By shri P. M. Jatti, Advocate )
~-versus-
1. Uinion of India through
secretary, Government of India,

Department of Telecom;
sanchair Bhawan, New Delhi.

z. Chief Genreral Manageir Telecom,
Rajasthan Circle, Jaipur.
3. Principal Gesneral Managerr Telecom,

Jaipui District, Jaipur.

( By Shri B. N. Sandhu, Advocate )

Respondents
... Apptlicant
|
Respondents )
|
Applicant
.

Respondents
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Manohar 3ingh 3/0 Ram Chandra,
R/0 Vill. & P.O. Chomu,
Distt. Jaipur.

( By Shri P. N. Jatti, Advocate )
~Versus-

1. Union of India through
. secretary, Government of Indi
Department of Telecom,
3anchar Bhawan,
New Delhi.

2. Chief General Manager Telecom, \

Rajasthan Circle, Jaipur.

Principal General Manager Taelacom,
Jaipur District, Jaipur.
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( By 3hri B. N. Zandhu, Advocate )

7) O.A. NO.407/2002

r C/H Vanhiayalal Swarankar,
Jetpura (Chomu),

E. L. Swaranka
R/C Vill., & P.

Jaipur. . ... Applicant

P

( By Shri P. N. Jatti, Advocate )

-versus-

1 Union of India through
Se:'etaly, Government of India,
Department of Telecom,

o

sanchar Bhawan,
New Delhi.

2. Chief General Manager Telecai,
Rajasthan Circle, Jaipur.
2. - Principal General Manager Telecom,
Jaipur District, Jaipui. Respondents
( By 3hiri B. N. sandhu, Advocate )

g7 0.A. NO.402/2002

R.K.Kapoor £/0 Ronak Lalji
‘R/0 House No.77/140, Arawali Marg,
Shipra Path, Mansarovar,

Jaipur. ... Applic

( By Shri P. N. Jatti, Advocate )

~-versus-

Applicant

Respoindents
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1. Union of India thirough
Secretairy, Government of India,
Depairtment of Telecom,

Sainchar Bhawan,
New Delhi.

Chief General Manager Telecom,
Rajasthan Circle, Jaipur.

[a\]

3. Principal General Manager Telecaoi,
Jaipur District, Jaipur. ... Respondents

( By Shri Tej Prakash Sharma, Advocate )

ORDER
Justiée V. S. Aggarwal :
The decision of the Apex Coﬁrt in
P.Sampath  Fumar v. Wnion of India, (1987) 1 502 124,

focussed upoin  the factual position wihich occasioned

the adoption of the theory of alternative,

ihetitutional mechanisme. The Supreme Court held that

the theory of alternative institutiona mechanizms was
valid. 1t was attempting to remedy an alarming

practical situation.

z. The mabter was ireviewsd in  ths subsequent
ecision of a Larger Bench in the case of L.Chandra

Fumar v. Union of India and Othesrs, (19337) 3 500 261.

The Suprems Court held that clause Z (d) of Article »

Z3~B te extant

[SX]
-
jry
iz}

373-4  and clause 2(d) of Article

they exclude tha jurisdiction of ths High Courts and

!

the Suprems Court in their powers of judicial review
WETE unconstitutional. Section 28 ot the

Administirative Tiibunals Act, 1385 (for shoert, "the

Act™) on  the scame Tines was alsn held *to be
unconstitutional. The Suprems Couirt held that the

decisions of the Administrative Tiribunais would be

subject to judicial review bafore a Division Beich of




.

_5...
the High Couirt within whose Jjurisdiction, the Tiribunal
conceirned  falls In the penultimate Paragraph No.3S39,

the findinge were racorded as under:-

"39 In view of the reasoning adopted
by us, we hold that clause 2(d) of Avrticle
a2a3-A and clause 3(d) of Articie 323-B, to
the extent they exclude the jurisdiction of
the High Courts and the Supreme Court under
Articles 226/227 and 32 of the Constitution,
are unconstitutional. Section 28 of the Act
and the "exclusion of jurisdiction” clauses
in  all other leagislations enacted under the
aegis of Articles 223-A and Zz3-B would, to
the sams extent, be mnconstitutional. The
jurisdiction conferired upon the High Courts

A -t 8 )

irles 226/227 and upon the fupreme
AT e 32 of the Constitution
is a part of the inviolable hasic structuire

of our  Constitution. While = this
jurisdiction cannot be oLcted, other courts

and ribunals may perforim  a supplemental
role in discharging the powers conferred by
Articles 226/227 atd 22 of the Constitution.
The Tribunals created under Article 323-A
and Article 323-B of the Constitution are
poqqesspd of & competence to Lest the
i

onstitutional alidity of stacutory
p«ov1s1ﬁnQ and rules. A1l decisions of
these Tiribunals will, however, be subject to

1
serutiny before a Division Bench
Court within whose jurisdiction
concerned falls. The Tribuna
ct like courts of

of the High
he Tiibunal
S

[1
el
{

nevertheless, continue to a

£iret instaince in respect of the areas of
taw Foir which they have been constituted.
It w111 not, therefore, be open  for
1itigants to directly approach the Hign

court even in cases where they question thne

vires of statutory legislations except
whare the legislation which creates the
particular Tribunal 1is challenged) by
overlooking the jurisdiction of the Tiribunal
concerned. Section 5(6) of the Act 1is valid

and  comstitutional and is Lo be interpreted

in the manner we have indicated.

3. The law started taking a shape Hen: ETDFth

the orders of this Tribunal are subjected to judicial
roview before different High Courtes. The different

High Courts processed and interprete

as  well asz the situaticns arising. I this procass,

A ————_— S e L
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rhe Centrai Administrative Ti-ibunal becamg & Tributia
1ike any otner Tribuha1 whose orders are subjected toO
judicﬁai ‘review because judicial review is one of the
hasic stfucture of the Constitution.

4. In ths decision rehderéd by the Suprcme.Court
in the case of State of Orissa and Ors. v. Bhagaban
sarangi and Ors.,(1995) 4+ 30C 395, the Supieme Court
held that the Adminﬁstrat{ve Tiribunals would be bouind
by the decisions of the High Couirts. AL this 3atage,
vie would hasten to add that we are hot delving  into
the vexed question that was raised as tc wihat woq1d be
the position of the Administrative T ibuiials where
diffefént High Courts have opined and inteirpreted law

P

differently because the Centiral Adininistrative

4-

. Tribunal is one lhaving different brancnes all ovei the

country.

5. Once thie decision of a particulair High Court
is binding, thie only exceptions knowﬁ are whiether the
orders have been pasaed in Timine without giving
reasons or they arse obiter dicta decisions which are
per incuriam and sub silentio.. We Khow from Artiﬁ’e

141 of the Consbitution that a decision of ths Supreme

,Court'“b%nds all the courts and the Trihunals. The

supireme Court in this regard has repeatedly heid that
decisions wnich are per incuriam or sub silentio will
nhot be a binding precedent. We refeir with advantage
to Lthe Apex Court judgment iendeied in the case of

Municipal Corporation of Dz1hi v. Gurnam Kaur, (1989)

I
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8CC 101 wheresin this principle has been empha

in clear terms holding

1. Pronouncements of law, which are
not part of the ratic decidendi aire classed
as obiter dicta and are not authoritative
with a11 respect to the leairned Judge who
pacszad the order in Jamha Das caszse  (Jamna
Das v Delhi Administration, Writ Petitio
Nos.3981-82 of 1984) and to the learned Judgs
who agireed with him, we cannct concede that

this Court s bhound to follow it. - It was
deliverad without airguinent, without
reference ©o the releva nt pirovisions of the
AcCt conferiing expres power on the
Municipal Corporation to di‘ect removal of
encroachments from any public place Tlike
pavements or public streets, and without any
citation of autheority. Accordingly, we do
not  proposs Lo uphold the decizsion of the
High Court because, it ceems to us that it
is wirong in  principle and cannot be
ju«tified by +the terms of the relevant
provisions. A _decisgsion should be tireated as
given . pei _incuriam whél it is  given_  in

i
ignoraince _of the terms of a giatute or of a

rule  having the foirce of a statute. So far
as the order chowe, no  argument Was

addressed to the Court on  the guestion
whether or not any direction could properly
bhe made compelling the Municipal Corporation
to construct a gtall at the pitching site of
a pavement squatter. Professor P.J.
Fitzgerald, editoir of the Salmond on
Jurisprudence, 12th edn. @xp1a1ns the
concept of  sub silentio at p.1523 in  thecse
words :

A decision passes sub silentio, in
the technical sense that has come to be
‘attached to  that phirass,  when  the
pairticular point of taw involved in the
decision is not perceived by the ' court
or present to its mind. The court may
cofisciously decide in favour of one

>

party because of point A, which it
considers . and pronounces upcn. It may
he <chewin, however, that logically the
court  should not have jec1ded in favour
of the particular party unless it also

decided point B in his Tavour; but
point B was not argued or congidered by
the court. In such circumnstances,
although point B was logically involved
in the facts and although the case had a
specific outcome, the decision is not an
avuthority on point B. Point B is said
to pass sub silentio.




12. In Gerard v. worth of Faris
Ltd. {K) (1936) 2 A11‘ER a0nh(CA), the only
point argued was on the question of priority

of the claimant’s debt, and, oin this
argunent being heard, the court granted the
ordei. No consideration was given Lo Lhe

guestion whiether a gairnishee order could

propasirly be made on an account standing in
the name of the liguidator. When,

therefore, this very point was argued in a-

zubssquent.  case hafore the Court of Appeal
in Larcaster Motor Ceo . (London) Ltd. V.
Bremith Ltd. {(1941) 1 KB 675), the court
neld dtself not bound by its previous
decision. sir Wilfrid Greene, M.R., said
that he could not help thinking that the
point  Nnow raised had  basn deliberately
passed sub cilentio by counsel in order that
the point of substance might be decided. He
went oh to say that the point had to be
decided by the =arlier court befora it could
make the order which it did; nevertheless,
since 1t wWas decided “without argument,
without reference Lo the crucial woirds of
the rule, and without any ocitation of
authority™, it was not Linding and would not

pbe followed. recaedents sub cilentio___and
wWithout argument _are of no momant. This
rule has ever sincs besn followed. ©One of
the chief re=asons for the - doctrine of

precedent is that a matter that has once
beenn Tully argusd and decided showlid not be
allowsd to be recpaned.  The viejaht accorded
to dicta variez with the type of dictum.
Mere cazual exprzezions cariy no weight at
all. Notl every azsing expressgion of a2
judge, however, eminent, can be treated as
an ex cathedra statemant, having the weight
of authority.” (Emphasis added) .

The said decision has beenn Tollowed by the suhsequent

decision of the suprane court in the sasze of Stote of

(1921) 4 5C0 139. The Suprsime  Court held
decisions even of the Apex Court vhich are
silentio would neot bs a binding precedent.

findings of the Bupreane Court in this regard are

"41. Does this principle extend and
apply to a conclusion of law, which was
neither raised nor precedsd by any
consideiration In other words <can such

conclusions e considered as declaration of

“ULP. & ARr. v. Synthetics & Chemical Ltd. & Anr.,

that

sub

The

s
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no the English courts and

law?  Here agai

Jurists have carved oub an exception to the
rvle of precedents. It has been cvn1ained
as rule of sub-silentio. "A decision passes
sub-silentio, in  the technical serise that
has come to be attached to that phrase, when
the particular point of law invaolved in the
decision is not perceived by the court or
present  to its mind.” (Qa1mmnd on
Jurisprudence t2th  Edn., 3). In
Lancaster hﬁtor Co. (Lundon) Ltd V.

Bremith Ltd. the Court did not feel bhound
by the earlier decision as it was rendered
‘without any argument, without reference to
the crucial words of the rule and without

any citation of the authority’. It was
approved by this Court 1in Municipal
Corporation of Delhi v. Gurnam Kaur. The
bench held that, ‘precedents sub-silentio
and without airgument are of o momeint’ . The
courts  thus have tfaken recouise to  this
principle for relieving firom injustice
perpetiated oy  unjust precedents. A
decision which is not express and dis  not
founded on  reasons  nor it proceeds  on
consideration »of issue cannot be deemed to
be a law declared to have a binding ffect
as is contempla teJ 0y Article 141
Uniformity and consistency are core of
judicial discipline. But that which escapes
in  the judgment without any occasion is not
ratic decidendi. In B.Shama Rao v. Union
Territory of Dﬁnd1rh@ ry (AIR 1367 23C 1480)
it was observed, ‘it ie trite to say that a
decision s binding not because of its
conclusions  hut in regard to its ratio and
the principlies laid down therein’. ARy
‘declaration or conclusion arrived without
application of mind or preceded without any
reason cannot be deemed to be declaration of

stibject

CONne

icdant

MO. 40
the
super

T

Taw or authority of a general natire bhinding
ac a precedent. Restrained in dissenting or
overiruling is for sake of stability and
aniformity but rigidity beyond ieasonabhle
Timite g inimical to the growth of law.”

6} It is these princinles which became the
matter of controversy heTore s in ﬁhe
cted - applications. Facts Ware admittedly
ical e cept that in the caze of B.H.Sharma (0A
1/z “002), he had superanndated on 36.11.2001. In
caze of R.P.Sharms (OA No.4G2/2002), his
annuation has already occurved on 31.8.2002;  and
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in the cases of 3.F.Bhatnagar {CGA No.403/200Z
31.10.2001, Deep  Chand (CA Mo, 406/2002)
51.10.2001;  Manohar Singh (04 No.406/2002)
31.6.2003; and R.F.Fapoor  (0A  NHa2.408/2002)
31.8.2001. 30 Far‘ as Bhanwar Lal Msena

Mo . 404/2002)  and B.L.Swarankar (NA No.407/2002)
concarinad, they are  still woirling with

respondents.

7. By virtus of their separate applications
applicants have impugned the orders dated 23.%2
and  tho corrigendum dated 3.9.2001. They saal

guashing from this Tribunal. The order of 23.3

8]

haz bhzen passed by the Bhairat 3anchar Migam Ltd.

short, BSNL), a Government of ITndia enterpri

ze a
reads
"The folloviing Senior Telephone

SUpEryisors  Wers promoted toa  Grade-IV  as
Chizf Telephone Supervizor in the pay scals

of Rs.00L00-10600 (Pre-revisad 2000-3200)
through craaticon of supsrnumerary posts in
accordance with DOT laztter Mo.2Z-6/34-TE.II
dated 13.12.123% and 13.2.1337 from the
datss shown against each, on notional basis.
Latar on the officiale faund to be
ineligible for Grade-IV promotion in
arcordance with DOT letter No.Z2-G/2%4-TE.II
dated $.9.33, and were to be reveirted
immediately, bt cue to Status quo
maintained by ths order of Hon'ble £AT Bench
Jaipur they could not be reverted.

r the court direction, they had

rved snowv cause notices,
Reprazel i sceived from the officials
have been examined and are not conziderable
to be continued as Chief Telephone
Supervisor.

Now a
been S
3

OIS |7

R

[SYRY ]

Mow the following Chief Teféphone

supervisars are heraby reverted to the cadre
ot S, Telaphons Suparvizor with effect
from Z2.3.2001 AL i BCR  Girade-II1 pay
scale of Re.&H0GO-3000 without  any pay
protection and ara further placed in the pay

) on
on
on
on

(OA

Y
=
D

the

, the
L2001
their
L2000
(for

nd it




scale of Rs.LLOQ-3000 with effect Tirom the

dates showin  against each due to  entry in

restiructured cadre, in  pursuance of DOT

letter No.1-38/MPFP-582 dated 20.4.1898"

\
A corrigendum even had been dissued on 3.9.2001 which
reads
"Date of reversion to the cadre of Sr.

Te1ephone Supervisor in BCR Grade-III showhn

as  295.8.z2001 A/N in Para~11I of this office

memo no.ST-4/36/V/130 dated 23.58.2001 may

kindly be read as §.3.1939% A/N

Sd/—
Divisional Engineer Phones {(Admn.)
( O/0 The Principal GMTD, Jaipur-302010"
X _

a. Admittedly, 1the applicaints are Grade 37
employeas. Earlier they were in the Department of
Telecommunication.

3. Learned counsel for the applicant hhad

S naaua

contended that the applicants would continue to have a

cause  against the Union of India. Some feeble
arguments in this regard were addiressed. Therevore,

before proceeding Turther, the said contioversy must

ot

he set at res

10, The Ministiry of Communications (Departmen

}

T Tel

U]

[}

com Services) on 20.35.2000 had issued an Office

Memorandum pertaining to setting up of BASNL and

transfer of staff. The Goverinment of India ha
decided to transfter the business of providing télecom

services in the country which were cuirreintly entriusted

to the Depariment of Telecom Services and tThe
Department of Telecom Operations. It vias piroposed to
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ces

_J.

transier  the business of providing telecom sery

and runniing the teleconm Tactor iez to the newly set up
company, i.e., BSNL from 1.10.2000. The Goveirnment
' had only retained the function of policy formation,
licensing, wireless spactirum management and

administrative control, etc.

1. Since it was to take cometime fTor the new
company to finalise the terms and conditions for

staff, it was decided to give an apportunity to  the
staff For exsrcising their options in  this regard.

Para 4 (i) and (v) read :

' “(i) The establishiment (officers, staff,

emplcocyces an industrial vworlkers)

; ganctioned fTor exchanges/offices, in
! various telecom circles, metro,
| districts of Calcutta and Chennai,
’ project circles, civil, electrical and
airchitectural wings, = maintenance

regions, specialized telecam units

! namely Data Networles, National Centre
L for Electranic Switching, Technical and
Development circle, Quality Assurance
circle (erxcept TEC), training
institutions, other units 1ike telecom
factorises, stores and electrification
pirojects of DuI/DTw/DTO (helonging to
various organised zervicez and cadres
given in Annerurea-A to this 1ette j and-
posted in these circles/offices/ /i hs
will stand transferied to Bharat.
sanchar MNigam Ltd. along with their
posts on existing teims and conditions,

on as 1is where is basis on  deemed
deputation, without deputation
allowance, with effect fiom i1st

October, 2000, i.e.,the date of taking
over of telecom operations by the
Company frowm DTE & DTO. Bharat 57
Nigam Ltd. will axercise contro and
supervision of staff working against
these posts

— J)
5
0
i

(v) Officers and staff shall continue to be
subject to all rules and regulations as
are applicable to Goveirnment servaints,
imcluding the CS5 (2Ca) Rules ti11 such
time as they are abhsorbed Tinally by
the Company after they exercise their




-

T
‘applicante had been abso ~bed in the BSNL.

o]
options. Their pay scales, salaries
and allowances will co-tinue to be
governed by existing ruies, regutations

and orders.”

An Office Memorandum even had been issued on 30.9.2000
pertaining to transfer of assetls and liabi
Department of Telecom Services and Departiment of

Telecom Operations tc the BSNL.

12-.. It appears that on 3/4th January, 2001,
there wWas an agreement signed with the thiree Staff
Federatiol of Giroup ‘C’ and ‘D’ emplioyees 1€ arding

g
options for absorption in BSNL. It was decided that
four copies of the option form with one set of

P PR

mrovisional terms  and cohdit ons was to be sent to
each of the employees of Group ¢’ and ‘D’ by
15.1.2001 to complete the caid process. Admittedly,
ss it was not besing disputed duiring the course O
submissions that the applicants had exercised the sai
option and an order had beein passed absorbin
¢’ and ‘D’ employees. In fact in the applications,
thare ~ ie no plea raised that tne app11cants had not
exercised their options nor a controvergy was rajsed
erefore, we ho

in this regard. 1d that the

13. 3ince the applicants haa filed applications

Q)

sallenging the order passad refeirred to above in this
Tribunal, an objection has been talen on behalf of the
reepondents that this Tribunal has no jurisdiction to
entertain the appWicationsg€iting 5 decision of ths

% e
Hon’ble  single Judge of the Rajasthan High Court in
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the case of R.A.Mangal & Ors. V. Union of India &

I~

Ors., CWF No.G186/200Z rendered on  16.9.2002, {he
Tribunal felt that keeping in view the natuire of the
controveirsy, a larger gench should be constituted and

the following quesiiois were posea for coneideration

I T whethet the Tribunal has
jurisdiction onh ali cervice matter in
respect cf service matters of centiral
government employees who are on deemed

deputation to BR3NL o only in respect of
cause of action relating to  their paireint
depaitinent e.9. dicciplinary proceadings,

retiiral benefits, promotions in their
department etc and not for the cause of
action wholly arisen from BSWNL e.g.

tiransTer, promotion etc by BSHNL.

2. whether the Tribunai nas
jurisdiction on all gervice matter in
respect ot i matters of central
government e&nployees, the cause of action
for which related to a period prior %o the
absorption of such employees in _RSNL. "

-
[}
()]
=
<
-
O
(8

we . do not dispute the importance of the above-said
questién; but keeping in view the nature of the
controversy, we are not answering the digpute as to
the Jjurisdiction of this Tribunal when a Government
employee ig on deemed deputation with the BSHL because
it did'not arise during the course of subhmicsions and

we had made ourcelves clear o the Members of the Bar

D

that this question can be gone 1nt6 whenaver it
arises. Wwe aire alsa, therefore, not inclined Lo  go
into the other questions which are co-related thereto
and are confining ourselves Lo the controversy as to
if this Tribunal has the .jurisdiction on seryice
matters -with respect  LO the Cential Goveirnment

employees, wWho have heen absorbed in the BG3HL.




the

14, It appeairs that in the case of R.A. Marigal
and otherse (supira), who had suffered an order of
revergion and were employees of the Departinen
Communications, the learned Single Judge of
Rajasthan High Court held:-

"Impugning the orders of reversion the
petitioners, who aie the empioyees of
Depaitment .of Communication Union of India
have, in the instant writ petition, sought
promotion on the post of Chief Supervisor
(Telecom) in the Grade IV in the pay scale
of Rs. ©6500-10500 continuously without any
brealk with all conseqguential benefits

2. I have heaird My. 3ushil Kumar Jain
leairnea couinsel appearing for the
petitionars.

3. In puirsuance of the powsars conferread
vupon it by clause (1) of Article 323 A of
the Constitution Parliament enacted the
Administrative Tribunals sct, 1985 (Act 13
of 198%5) Chapter III of the said Act
consists of sect1ons 14 to 18. Sections 14,
15 and 16 of the said Act deals withh the
Jurisdiction, powers and authority of the

3

Central Administirative Tiibunal, the State

Administrative :i1buna1: and the Joint
Administrative ibunals irespectively.
These provisions malc it cleair that except
for the jurisdiction of the Hon’ble Suprems
Court, the Tribunals under the Act 3 of
1885 will YOSSesSS e Jurisdiction and
powers of every other court in the countiy
in respect of all service related matters.
Their Lordships of the Sudpreme Court in L.
Chandira Kumar vs. Union ot India (19387) 3
3SCC 261 indicated in paira 99 thus

"33, in
adopted by u
(d) of Artic
of Articlie 3
exclude the
Courts aind
Articles 22z
Constitution,
Section 28

"exclusion of
all other le
the aegis of
would, to

unconstitutional.

conferred up
Articles 226

View of e reasoning
s, we hold that claucge 2
=) 323 A and clause 3 (d
23 B, to the extent <they
jurisdiction of the Higl
the Supreme Court under
6/227 and 32 of the

are unconstitutiona
of the Act and the
jurisdiction” clauses in
gws.at1ons enacted under

Articles 323 A and 323-B8

the came extent, be

The jurisdiction

on the High Couirts under
/227 and upon the Supreme
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Court under article 32 of the
Constitution is a part of the
inviolative basic structure of our
Constitution. While the jurisdiction
cannot be ousted, other courts ana
Tribunals may perfoirm a cupplenental
role in discharging the POWEIS

ISy Eel

conferved by Articles 226/227 and 32
of the Constitution. The Tribunals

created undeir Articile 323 A and
CArticle  S23-B of the Cconstitution are
poszessad of the competence Lo test
the constitutiona valiaity of
statutory provisions and rules. All
decisions of these . Tiribunals wilhl,

howevei, e subject Lo zerutiny before

Divigion Bench of the High Court

within whose jurisdiction the Tribunal
cohcerned fallis. The Tribunalis will,
nevertheless, continue to act 1ike
colircs of first instance in respect af
the areas of law for which they have
been constitutad. It will not,
therefore be open for litigants to

?

directly approach the High Courts even
i casas where they quecstion the vires
of statutory legizlations (except
where the 1c31~1at1nn which <creates
the particular Tribunal ie challenged)
by overlooking the JUI‘CQTCflﬁn of the
Tribunal concerned. action H (6) of
the Act is valid anﬂ constitutional
and iz to be interpreied in the manner
we have indicated.”

A M. Jain learned counce) canvassed
that the petitionairs are the employse  of
Bharat Sanchar Nigam Limited which s
ameiable to  the writ jurisdiction under
Article 2zzé of the Constitution. I am
unable to persuads myself to agree with the
submission. -~ I am of the opinion that the
petitioners should firzt approach to the
Tribunal and thereafter if they feel
"ggrieved'again:t the ardar of the Tribunal,
they are at liberty Lo saal ramedy bsfore
the Divizion Bench of this Court.

h. The jurisdiction of this Court 18
expraszly ouszted by the Act 12 of 1285 1n
recspect of all service related matters.

¥) Resultantly the writ petition stands
dizmizzed as not maintainable.”

156. The learned counsel for the respondents

contended

that the dezcision rendered by the learned

Single Judgs is esub zilantio to the basic question

-
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pertaining to the Jurisdiction and further in the
openiing paragraph, it had been pointed that the

petitioners before the High Court are the employees of

o

epartmeint of Communication of Union of India while in
the penultimate paragraph, it has been held t©

are the employees of BSML and perhaps that is why the

decision thas been recoided that firstly they should
appiroach the ntiral Admini tive Tiibunal.

16. -The Act had been enacted to provide for the
adjudication or trial by Administrative Tribunals of
disputes and complaints with iespect toc irecruitment

and conditicons of service of persons appointed to

puhlic services. It was an alternative forum to
provids expeditious disposal of applications
pertaining to service matters. The Act specifically

provided as to under what ciircumstances, this Tiibunal

to have Jjurisdiction. Section 14 ireads:-

b
N

Jurisdiction, powsrs and authority

14,
of the Ce=ntral Administrative Tribunal - (1)
Save acs othervise expiressly provided in this
Act, the Central Administrative Tribunal
shall exercise, on and from the appointed
day, all the jurisdiction, powers and
authority exercisable imnediately before
that day by all courte (except ths CSupireme
Court in relation to-
(a) recruitment, and matters concerning
recruitment, to ainy All-India Seirvice or

to any civil service of the Union or a

civil post under the Union.or to a post
connected with defence or in the defence
services, being, in either case, a post

filled by a civilian;

matters concerning-

D
[

all servic

~~
o
R

(i) a member of any All-India Service;
or

{(ii) a person [not being a member of an
All-India Service oF a person




referred to in clause (c)]
appointed to any civil service of

the Union or any civil post unaer
the Union; or

(iii) a civilian [hot being a member of
an  All-India Service o a Re&irson
referre' to in clause (c)]
appointed to any defence vices

ser
or a post connected with defenc

and pertaining to the cervice of such
member, person or civilian, in
connection with the affaire of the Union
oir of any Stabts oF of any local or other
authority within the territoiry of India
or undeir the control of the Goveirnment
of India or of any corporation [or
society] owned Or controlled hy the
Government;

(c) all service ratt re pertaining to
T gervice in connection with the atfairs
of the Union 'nnr&rning a person
appointed Lo any seirvice  ar post
referred to in sub-clause {(ii) or

cub-clause (111) of clauss (b), being a
peirzoin  whoze services have heen placed
by a State Government or any Tocal  or
other authority or any oo inoran‘on [or
society] oir other body, the d‘cpnsa1
of the Central Governmenu for such
appointment.

[Explanation.- Foir the removal of doubts, it

i5 hereby dzslarad that irefarences Lo
"Union” in this sub-gection shall be

construed  as including references also Lo &
Union territory.]

the prov
or other authorities within the territory of
India or undsr the control of the Government
of Indlq and to corporations [of cocieties]
ovined or controlled by Government, not beingd
a local o. other authority or ‘corpoiration
[or sociaty] centirolled or owned by a State
Government;

(z) The <Central Government may, by
notification, apply with effect from such
date as may bz spacified in the notification

vizions of zub-saction (2) to local

Frovided that if the Cential Goveirnment
conaiders it expadisnt so to do  for the
purpose of facilitating transition to the
scheme asg envigaged by this Act, differant
Jates may bLe 20 spacified under this
sub-gection in re: o ( =13

G u

2 &<
ot i differant categuri:s un-@r anv class
of, ioca or othe

orporations [of s0ci i

-
;
=
D
=
-
i-
.
(D
[12]
O
i

(3

o
Gy
q

ve as otherwizs expressly provided in

>

o

A
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this Act, the Cential Administirative

Tribunal shall also exercise, on and from

the date with effect from which the

provisions of this sub-section apply to any

Tocal o other authority or corporation {or

society], all the jurisdiction, powers and

authority exercisable immediately before
that date by all courts (except the Supreme

Court) in relation tLo-

{(a) reciruitment, aind matteirs cohceirning
recruitment, to any service or post in
connection with the affairs of such
Tocal or other authority or corporation
[or society]; and

(b) all service matteis COMCEerning a person
[other than a person referred to in
clause (a) or clause (b) of sub-section
{1)] appointed to any service or post in
coninecticn with the affairs of such
1ocal or other authority or corporation
Tor society] and pertaining to the
service of. such person in . connection
with such affairs.”

At the outset, it must be mentioned that this Tri
s the creation of the Act anhd draws its power
strength from the provisioins of the Act, while
High Courts are courts of constitutional Jurisdiction

naving power to judicially Feview the orders of the
Tribunals. T+ canhot be desciibed that this Tribunal
would - he depository of the powers foi whiich  no

provision has been made. If this Tribunal does

have the jurisdiction to entertain the applicati

any order so passsd wWould be voia
jurisdiction.

17. we pneed not delve into the provision
sub-sections (2) and (3) of Section 14 ¢f the
hacalise whan the same is read with clauses {b) an
to sub-section (1) tc Secticon 14, it clearly
that this Tribunal has no jurisdiction to sinte

e ————




the applications pertaining to smployees of local OF
other authorities or other autonomous bodies uniess a
notification in this regard iz iszsued. A Full Bench
of this Tribunal in the casze of F.F.Singh stc.etc. V.
Union of India & Ors. ste.atc. in OA  No.233/1397

decided on 20.11.133% and ireported  as (1997-2001)

A.T.F.B.J 257 had conzidered this question and held:-

"5, In the result the reference is answered
as under:

"Excepting  those zpecifically

clauses (b) and (c) of Section 14(1)
A.T.Act, the CAT has no juriediction to
entertain applications from amplovees of
loca or other authaorities within, the
teriritory of India or under the control
of the Govit.of India and to corporations
or societies owned or controlled by Govt.
(not  being a local ofF other authority or

corporation o society contralled or
ovinzd by a State Govit.) unlezs the came
have been notified under ° Sec. 14(2)

A.T.Act”

The said guestion has been gons into more often than
once thersafter. The Jaipur Beanch of thice Tribunal in
the case of Ram Pratap Meena v.Union of India ard
others in  OA No.44G/z001 dacided on 4.4.2002 when A
similar abp]icat1on ~ad been filad seeking guashing of
the orders which are under the gaze of thiz Reinch had
a.1owed the same. Howevar, W& male it olear that the

Jaipur Bench was not concernad at that time with the

guestion as Lo £ 49t had jurisdiction o antertain the
application or not. In ths case of D.R.Balai v.
Union of India & Ors. i OA No.L72/2001 decided  on

o5 .5.2002, a similar relief had bean claimed angd the

Jaipur Bench had allowed the same. Az referred to
above, this question had not bssn 4ons inta as tm  if
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this . Tribunal had Jjurisdiction to  en
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applicaticon against the BINL. It had fTollo

earlier decision in the case of Ram Pratap Mesna
{supra) Therefore, the came would not be a binding
principle hecause the question that is alive befoire us

had not been consideired by the abovesaijd decisions.
The Jaipuir Bench considered this gquestion only in the
cace of Panna Lal Yadav v.  Union of India & Jra. in
OA No. -40/400 decided on 28.8.20063. It was held tha
in thé ~absence of a noti

under sub-section (2) to Section 14, the BSHL being a

registered compaiy, its employess caninot De treated as
employess of the Central Goveinment, ana the

application was held not maintainable.

18. At this ctage, we refer with advantage to
T N

the decision of the Chandigart Bench of this Tribunal

in the case of Phulezhwar Prasad Singh v. Union  of

>

. ' - - — /
India A ors. in  OA No.11186-CH-2C002 and O

ed as 2003

ct

{irepor

0]

No.1128-CH~2002 rendered on 5.5.200

A
“

The

L)
-d
~——

(2)  Administrative Total  Judgments

chandigarh Bench was Concer rhed with many questions and

one O those was as is befors this Bench. It was
held: '
"The persons directly recruited,
appointed and ahcorbed by/in BSNL aie i
Fact the employees of BS3NL and, in  the
absence of a Notification under Section 14
(2) o the Act, tHhis  Tribunal has o
Jur1sd'ct1ﬁn power o authoirity 1o
entertain and adjudicate their d1=putes witn
regaira to their cervice matter even thotgh
it pertains to the period prior o their
absorption. This category of the employees
undoubtsdly Falle heyond the ambit of the

jurisdiction of this Tii




19. The Bombay High Court in the case of Bharat

sanchar Nigam Limited.v. A.R.Patil and Ors., 20023

SLR

contr
facts
diffe
thenms

shoul

employees absorbed in the BSHML. We tak

reproducing tihe c3icd cbzervations from the judgment of

356, had also +he occasion to ~onsider the
oVersy. We are conscious of the fact that the
before the Bombay High Court were 1ittle

rent, but still the High Court did express

clves in this regard. It held that this Tiibunal

d not have chtertained the petition of

liberty

M

the Bombay High Court :

"From the above it will be abundantly
clear - that the ~sspondants are amployees of
BSHML and they being afficers shall continue
to  be cubjech Lo all rulez and reguiations
as are applicable to Government servants.
Thezse clauses clearly meant that they wiltl
he employses of oML and RIENL will have the
right to transfer them as amployees but thav
rransfer will be subjeclt to the rules  and
regulations that are applicable  ©o the
Government of India. Even Lhe- employees
have contended in the transfer spplications
that their transters aire against F and T
sanual . In para 7 of the memorandum it is
very clearly ohserved:

3]

"“(vii) The manhagemant of plharat Sanchar
Nigam Limited shall have full powers and

authority to effect trancfers of all the

ctaff at all levels working under it "

in the face of this the Tribunal could not

have held that it hasz the jurisdiction.

12. There 18
has +o be loolad
judicial notice ©

.+ agpect whiah
is taking
N

&
Governmant decizicns

D @

khown Lo have Desh gben and acknovledged by
authorities judicial and quasi Judicial
decisionz Lo convert the department of
Telecominunications into  BSML Was thachs
publicly. It was known to one and all.
Erictence of EBEMNL is a fact of which

judicial potice  can be talen and has  been
taken by the Central pdminiztrative Tribunal
in  dits  Calcutta Fonch as alga  its Bombay

Bench whils dealing with twa different
cases. Orice its therefors recoanized and

acknowledge by the Tribunal itself that BSNL

'

Ll
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is a legal entity it has becoine into
existence. The Tribunal should nave
resisted exercise of jurisdiction. It

should: have avoided unwarranted exeircise of
Jjurisdicticn in transfer matters.”

The Delhi High Couirt in the case of Ram Gopal Verma v.
Union of India & Anr., 200z (1) 8LJ 352 also
considered the said controveirsy. Before the De]hi
High Court, there vias no dispute that the Mahanagar
Telephone Nigam Ltd. (MTNL) Was a company
incorporated under the Companies Act and nad a
distinct legal entity. The only fact admitted before
the Delhi High Court was that the employees weire not
covered b} the provisions of sub-section (1) +to
Section 14 of the Act. The Delhi High Court referired

to sub-sections (2) and (3) of Section 14 and held

Q

that necessarily a notification ha to be issuad

diction to deal

/)

before this Tribunal would have Juri

with the matter. The findings of the Delhi High Court

read :
“G. A combined reading of the two
provisions shows that provisions of
sub—section 3 could be applied to local oi
other authorities undeir the contircl of the

Government and to Corporations or societies
owned and controlled by the Government by a
Notification to be issued by the Central
Government. No such notification was
admittediy iesued till date to extend
jurisdiction of Tribunal to MTRL. Tha

heing so, was Triburnal still obliged to
entertain petitioner’s OA challenging his
suspengion order which was passed by Geneiral
Manager of MTML and which was not endoirsed

to have been approved by Geneiral Manageir of
MTNL and which was not endorsed to have been
approved by DOT. The answer in our view was
in negative hecauze petitioner was
challenging suspension order passed by the
Chief General Manager of MTNL suspending fiim
from the post of SDE (Cabkl=zsg), a post under
MTNL and not from any post under DOT. It is
true that petitioner maintained his lien to
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the TES Gloup B zervice in DOT but that was
of no avail to him because his chhallenge was
directed uQalnct suspension from the post of
spE (Cables) in MTHL and passed by the
Competent Authority of MTNL. His service
status enjoyed by Fim in DOT  would not
confer jurisdiction on Tribunal which
otherwise WwWas pot admittedly vested in it
for want of requisite notification under
Section 14 (2). Therefore, even when he
held & lien on the post of TES Officer, nis
grievance directsd against order suspending
nim  from the post of 3DE (Cahles) in  MTNL
was not entertainable Dby Tribunal for

lack of jurisdiction. It is alsc not the
case Lhat impugned order of hiz  =zus oS 1 on
was a composite order pasced with the
approval of pOT whiclh could pel hap pirovide
come hasis for Tribunal’ jurisdiction.

This order Was pi zz=d by the Chiefd General
Manager on his own and it is not for us to
eramine whether it was passed wvalidiy or
otharwise.”

4]

t(i

¢y, From tne aforecaid, it is clear that even if
BSNL iz a Government COmpany, necessarily there has to
. pbe a notification iezued under sub-section (2) to
section 14 before this Tribunal will have jurisdiction
to deal with these matters. This is obvious from the
plain reading  of the provision of cechion 14 of the

section 14 makes it clear

5]

Act. Sub-section (3) to
that this Tribunal shall have jurisdiction, powers and
authorit,y in relation to recruitment and matters
concerniing recruitment of all employens appointed %o
any sci/ice or post in connection with the affairs of
che lccal  or other authorities on and from the date
specifie l invthe notification izazusd under sub-section
{2y, whiich vie have reproducéd abhove. When
notification under cub~-zection (2) is igsuedy such
local or other authoirities would he amenable to the
jurisdiction of this Tribunal. Admittedly till date,

no sush notiricaticn has & h issusd and in tire faca
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nf the aforezaid, it must bz held that thiz - Tribunal
. -
doss  not have Jurisdiction to entertain the

applications pertaining to the applicants who ars

abzorbad on the permansnt stirength

21. Reverting back to th2 decizion of the
Rajaathan High Court in CWP Mo G1E6,/2002 with respect,

2 sthated th

[8))

£ 9t was aub zilentio pertaining

-t
it
3
[
in
ot
o

ta ths zcops of zub-zzctions (2) and {3) of Section

14. The points refaired to  above had not heen
parceivad whils the matter was diasmizzed in Yimine.
In  +his backdrop, it cannot hs talan to be in  the
peculiar factz, a3 a binding precedent.

22 Pezultantly, we answer the controvers)y, as
already ieferred to above, ho]ding'that in cases  in

which the emploveesz had besn absorbsed permanently with

5]

the BSML, the Central Adiminiztrative Tribunal has 1o

)
+

LLer

in

jurisdiction Lo adjudicate upon their service m:
£i11 a notification under sub-saction (2) to Section

14 is issued.

23. In face of the findings we have recorded
above, it becumea Unneceszary for uz Lo ramit the
matte??bbaak to  ths relevant Eesnch. Since  thia
Trihunal has no jurisdiction to entertain the
applidations, the sams ars dismizzed Mo costs.

. ' ‘ — . | .
(AU .Bhemdari) (J.K.raugﬁﬂ77—~—’ (V.5 Ag5arwal)
Mamber (A) ~ Member {(J) Chairmain

/sns/




