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-ven:.us-

Union of India through 
Sec;-etary, Governme;1t c·f India, 
Department of Telecom, 
Sanchar Bi·1av1a11, New De 111 i . 

2. Ch·ief General Manager- Telecom, 
Rajastl·ia11 _Circle, ,_Jaipur. 

p;-incipal Ge1v21-a1 Manager Telecom, 
Jaipur District, Jaipur. 

( By Shr i Tej P;-al<.ash Shanna, Advocate 

. . . ,.;pp 1 i cant 

Respondents 

R. P. Shaxma 8/0 Sh;- i 8 i :;ha.n La 1 Sh . .::tnna, 
R/O Manda1'ia1-, Mahua Road, 
Jaipur. . .. Applicant 

( By Shri P. N. ,.)at.ti, ;\dvocate 
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-versus-

Union of I11di-a th1-ough 
Sec1-etary, Government of Inciia, 
Department of Telecom, 
Sanchar· Bhawan, Ne\>i De 1 hi . 

Ch ·j ef Genet-a 1 Manage 1- Telecom, 
Rajasthati Circle, Jaipur. 

3. Principal Gene1-a1 t-1anager Telecom, 
Jaipur District, Ja·ipu1-. . .. Respo1ide11ts 

( By Shri B. N. Sandhu, Advocate 

',.... ·'.:). ~-:.. Bhatnagar- '3/0 ,..... 1- ·- .: ,..... 
0111 I .:;, • 

R/O G-f<.ha- 8, Housing Board, 
Shastri Nagar, Jaipur. 

By Shri P. N. Jatti, Advocate 

Bhatnagar, 

.... .C:..ppl icant 
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1 . Url"i on of. India th 1-ough 
Secretary, Government of India, 
Department of Telecom, 
Sanchar Bha~,1an, Ne1-J De 1 hi . 

2. Chief Ger1ei-al Manager Telecom, 
Rajasthan Circle, .Jaipur. 

., 

.:>. Principal General Manager Telecom, 
Jaipur Dist1·ict, Jaipui-. 

( By Shi-i 8. N. Sandhu, Ad.,1oc.at.e 

Bharn·1a1- La 1 Heena S/O Dhanna Ram Meena, 
R/O A/21, Goi-dhanpuri, Gal ta Gate, 
Jaipur. 

( 8y Sh1-i P. H. Jat.ti, Advocate 

-versus-

1 • U 11 i on of I n d i a th 1- o ugh 
Secreta1-y, Government of India, 
Depa1-tment of Te 1 ecom, 
Sa11chai" 8h3\Jan, Nei·I De 1 hi . 

2. Chief General Manager Telecom, 
Rajastha.n Ci1-cle, Jaipur. 

., 

.:>. P1-incipal General Manager Telecom, 
Jaipur District, Jaipur. 

( By Sl11~ i 8. H. Sandhu, Aclvoco.te ) 

Deep Chand S/O Bhairu Ram, 
R/O 382, Devi Nagar, 
New Sangane 1- Road, 
Jaipu1-. 

( By Sh1-i P. N. Jatti, Advocate 

-versus--

1. Union of India th1-ough 
Secretary, GovernmE<1Yt. of Ir1dia, 
Department of Telecomi 
Sanchar Bhawan, New Delhi. 

2. Chief 13,;:in.:::1-::tl 1"1.;:;n:'lg.?i- Telecom, 
Rajasthan Circle, Jaipur. 

., 
0. Principal Gene1-al Manager Telecom, 

Jaipur District, Jaip~r. 

( By Shri 8. N. Sandhu, Advocate 
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Manohar Singh S/O Ram Chandra, 
R/O Vill. & P.O. Chomu, 
Distt. Jaipur. . .. Applicant 

( By Shri P. N. Jatti, Advocate ) 

-versus-

1. Union of India through 
Secretary, Government of India, 
Department of Telecom, 

tj 
'- . 

Sa.nchar Bhawan, 
New Delhi. 

Chief General Manager Telecom, \ 
Rajasthan Ci1-cle, Jaipu1-. 

Principal General Manager Tel,scom, 
Jaipur District, Jaipur. 

( By Shd B. N. Sandhu, Advocate 

7) ~).A. NC•. 40_IL200:2 

8. L. ::=-.1·1a1-an1..-.~u- 8/0 Vanhiay.::ilal Sv1a1-ankar, 
R/0 Vi 11. & P.O .. Jetpura (Chomu), 
Jaipu1-. 

( By Shri P. N. Jatti, Advocate 

-ve1-sus-

1. Union of India through 
Secretary, Government of India, 
Department of Telecom, 
Sancha1- Bhawan, 
New Delhi. 

2. Chief General Manager Telecom, 
Rajasthan Circle, Jaipur. 

..... 

..:>. Principal General Manager- Telecom, 
Jaipur District, JaipLff. 

By Shri 8. N. Sandhu, Advocate 

R.K.Kapoor S/O Ronak Lalji 
R/0 House No.77/140, Arawali Marg, 
Shipra Path, Mansarbvar, 
Jaipur. 

( By S~ri P. N. Jatti, Advocate ) 

-versus-

Respondents 

Applicant 

Respondents 

... Applicant 
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U1i·ion of India through 
::.eci-etai-y, Government of India, 
Department of Telecom, 
Sanchar Bhat-Jan, 
Nev; De 1 hi . 

2. Chief Genei-al Manager Telecom, 
Rajast1-,an Ci1-cle, .Jaipur. 

3. Principal General Manager Tele•:.om, 
Jaipur District, Jaipur. Respondents 

By s111· -i Tej Praka.'=.11 Shanna, Advocate 

0 R D E R 

Justice V. s. Aggarwal : 

Tile decision of tile .L\pe:< Cou;·t in the cas·e of S. 

P.Sampath rum~r v. Uni0n of India, (1987) 1 sec 124, 

f ocu sse:d upon thi;:; f ac t.ua 1 position 1-;h ·ic.,h oc c.as i oned 

the adopt·i on of the theory of 

ins.titutio1·1al m1?.c.h.:;nisms. The 2.L.q::iremE:. Cou1·t held that 

valid. It ~..;as at.tempting to remedy an alarn1i11g 

pi-actical s·ituation. 

decision a La1-ger E:.ench in the case of L.Chandra 

The Supreme Court l1eld that clau2.e 2 (cl) of .~.rticle -t· 

and c 1 au;::.1~ "(cJ"J .-.".' A·t·-1-·=• ,_, I /-'.I 1 ·-· '-=' 323-8 to thE: 

they e :·: c 1 u d-2 the j u 1- i s d ·i ct i cm of t. h "=' H i g h Co u rt s Rn d 

the :.:;upreme CoLwt in thei1- poh·ers of jucl·ic·ial 1-evie~·J 

unconstitutional. Sect ·i 011 
,..,,., 
£. 0 of the 

Adni-inisti·at.ive Ti-ibunals Act, 192G (fo1~ short, "the 

Act") on L.he same lines 1·1as a 1 s.o he 1 d to be 

unconstitutional. 

decisio11s of the f..dm"irl"ist.i-ative T1-ibunals i-1ould be 

subject to judicial revim·i befo1-e a Divis·ion Benell of 

i 

i 
I 

i 
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tl1e High Coui·t i-1ithin ~-;hose jurisdiction, the Tribunal 

concerned falls. 

the findings were recorded as under:-

"99. In view of the 1·eason i ng adopted 
by us, we hold that clause 2(d) of Article 
323-A and clause 3(d) of i-'.1-ticle 323-B, to 
the extent they e~-<clude the jurisd·iction of 
tJ-1e High Courts and the Supi·eme Cou1-t unde1· 
Articles 226(227 and 32 of the Constitution, 
are unconstitutional. Section 28 of the Act 
and the "e><clusion of jui--isdiction" clauses 
i n a l l o the r l e g i s l at i one enacted u n de 1- t 11 e 
aegie of Articlee 323-A and 323-B would, to 
the same e:•'.t>::nt, be 1.mconst. i tut i ona 1 . The 
jtffisdiction confen-ed upon the Hig\1 Coui-ts 
unde1- ?.rticleE 22G/2;27 s.nd upon the Supr-erne 
Court under Article 32 of the Constitution 
is a part of the inviolable basic structure 
of ou1- constitution. W\1ile ·this 
jurisdiction cannot be oueted, other courts 
and T;-il:iunals may perfon11 a 2.upplemei1tal 
1-ole in discha1-ging the poi·1erE confe1·red by 
A1-t i cl es 226/227 ancl 32 of the Constitution. 
The Tribunals created unde1· Article 323-.l\ 
and Article 323-B of the Constitution are 
possessed of tire corrq:i0tE:i"1Ce to test the 
c. on st i tut i o '"'a 1 v a l i d i t y of s ta tut o r y 
provisio11s a.nd n1les. All decisions of 
these TI' i bu11a 1 E· \·Ii 11 , hcMeve 1-, b•3 E.ubj ec t to 
s c. rut i n y l::i e f o ,-e .:i D i v i E i on Bench of th •3 H i g h 
CoLfft 1·iithin 1·ihose ju1·is.diction the Tribunal 
concerned falls. The Tr·ibunals 1·1ill, 
nevertheless, continue to act like courts of 
f i 1-s t instance i 11 res pee t of the c;xeas of 
.1 aii·I f o 1- 1·1h i ch they have bee1·1 cons ti tuted. 
It will not, the1-efcwe, be open fo1-
litigants to directly approach the High 
Cou1-t even in c:tc::.es i<ihere they question the 
v i 1- es of s tat u to n 1 1 e g i ~. 1 et t i on s ( e :··: c e pt 
1-.1hen:>. the legislation v1hich c1-eates the 
particular Tribunal is challenged) by 
ove1-looki11g the ju1-isdiction of the T;-ibui1al 
concerned. Section 5(0) of the Act is valid 
c..nd cc•nst i t.ut i or.a 1 and is to be i 11terp1-eted 
in the manner v;e i1av1::: indicated." 

,., 
,.) . The l av; started ta\< i 119 a shape. Henceforth 

the o i- de r s of th i s T 1- i bun a l a r· e subj e ct e d to j u d i c i a 1 

High Goutte. proceE2ecl and interpreted provisions 

I ,-, th "i .'S p ,- 0 c ,3 e_. s ' 

--------,------------------------··---~~-----~~ 
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the cent r a 1 />,din iid strati ve T i .. i bun a 1 became a Tri bu1ia 1 

1; l<.e any other T 1--i bun a 1 whose orden; are subjected to 

judicial 
1- ev ·i ev.i because j ud ·i c i c\ 1 1-ev ·i ei"i is one of tl1e 

basic structure of the Constit.utic·11. 

in the casG of Stat..:: of Orissa and Ors. .\/ . Bhagaban 

Sarangi and ors., ( 199[._) 1 sec 393, tile Supreme court 

he 1 d that the />,dmi Ii ·is tr at i ve Tri bun a 1 s 1-tou 1 d be bound 

by the clec is ions of the High Court::•. 
At this stage, 

vie viOU 1 d hasten to add that vrn are nc·t de l v ·i ng into 

the ve:•:ed quest i 011 that \-JoS ra ·i sed as to vJ:1at i'./OU 1 d be 

diffe1-ent High courts have opined and interp1-etecl lai"i ""'" 

di ffe1-ent 1 y because the Central 

Tribu11al ·is 01·,e 1-,aving clifferent branches all ove1· tile 

country. 

C· . O 11 c e the de c i s i on of a pa i- t i cu 1 a r H i g It co u 1- t 

is b ·ind i ng, the on 1 i e:<:cept. ·i OliS kn mm .::u-e Vihethe r the 

l i m i n e i·/ i t ho u t g i v i n g 

reasons or they are c·biter d·icta decis·io11s 1-thiclt a1-e 

per 

141 of the Const. i tut ion that a dee is i 01·1 of the Sup1-eme 

coui-t ·· b.i nds a 11 the courts and the Tri buna 1 s. The 

Supreme Court iii this 1-egard has i·ep•?atedly held tl1at 

decisions which ai--e per incuriam or sub silentio will 

not be a bind i i"19 precedent. \tle refei- v; i th advantage 

to the Ape;..; Cou 1-t judgment rende i-ed i 11 t.he case of 

Municipal Corporation of 081hi v. 
Gur'n.C:\m \{.aur, ( 1 989) 

I 1-
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sec 101 i.-.Jhe1-ein this principle has been emphasised 

in clear terms holding : 

"1 ·1 • Pronouncements of 1 a1·1, wh i cl1 are 
not part of the rat ·j o dee i dend i ai-e c 1 assed 
as obi tei- dicta and a;-e not authoritative. 
With all respect to the learned Judge who 
pa::·:::.·?.d the on:lr-:;i- i11 ,Jamna Da.3 ·:.ase (Jar.ma 
Da.s v. Delhi /i.dnl"inist1-ation, Writ Pet·ition 
Nos.981-82 of 1984) and to the learned Judge 
i·Jho agreed \·1·ith him, \rJe c.annct concede that 
this Co1.wt is bound to fol 10\·I it. · It i·Jas 
deli vereci 11i thout ai-gument, i·li thout 
refe;-ence t.o the 1-elevant provisions of the 
Act confei-i-ing e; .. :p1-ess pm·Je1- on the 
Munic·ipal C.01-po1-ation to di1·ect removal of 
encroachments from any public place like 
paveq1ents o;- pub 1 i c 5 t.1-eet~, and h' i thou t any 
c. i tat ion of authority. Accord ·j ng l y, i·ie do 
riot propose to upho l cJ the dee i:::. ion of the 
High Cou 1-t because, it :-::e<?in::: to us that it 
is w1-011g fr1 principle and cannot be 
justified by the terms of the relevant 
p1-ovisions. A decision ::::hould be treated as 
given . pe 1- i nc.u r i arn_ v;hen ·it is qi V~t.L_in 
i g n o 1- a. n c. e g.f_ t b.§. t e rn1 :::: of a §J;_gj;. u t.. •3 o r: __ ~~f_§. 
n.1 l e_ ha viJ:.19_!, he fox C_.f?_..9 f 3~---i~J:...a ~ u t e . so far 
as the 01-der Eho1,1E, no ai-gument \'las 
addressed to the Court on . the question 
•...;hethe1· or not any clirectio11 cc1ul1j prope1-ly 
be made compelling the Municipal Co1-po1-~tio11 
to 1:onstn1ct a 2ta.ll at the pitching :::ite: of 
a pavement squatter. Professor P.J. 
Fitzgerald, edito1- of the Salmond on 
Jurisprudence, 12th edn. explains the 
concept of sub silentio at p.153 in these 
wo1-ds : 

A decision passes sub silentio, in 
the t.echn i ca 1 sens•:? that has come to be 
~ttached to that phrase, when the 
particular point of law involved in the 
decision is not perceived by the · cou1-t 
or present to its m·i nd. The cou1-t may 
consciously decide in favour of one 
party because of point A, which it 
cons i de;-s and p 1-011ow1ces upon. It may 
be shown, however, that logically the 
cou i-t shou 1 d not have dee i ded in favour 
of the pa1-t i cu 1 a1- pa.i-ty un 1 ess it al so 
cl e c i cl e d po i n t 8 i n h i s fa v o u 1- ; but 
point B via~. not 21.i-gue1j or con:= i de1-ed by 
the coLn-t. In such circumstances, 
a. 1 though po i n t 8 1·1 as 1 o g i ca 1 1 y i n v o 1 v e d 
in the facts and although the case had a 
specific outcome, the decision is not an 
authority on point 8. Po·int. 8 is said 
to pass sub silentio. 

- ---·- ----- -·· --~ 
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12. In Gerard v. Worth of Pr~ris 
Lt.d.(K) (193G) 2 All ER 'JOC1(CA), the only 
point arguc:d vJas on the question of priority 
of the c 1 a i mant' s debt, and, on this 
argum(?nt be i 1-19 heard, th8 cou1-t gn1nted the 
ordei-. No cons ·i de rat i or, vrns given to the 
question 1-.ihether a gan1 i shee orcle r cou 1 d 
p rope: r 1 y be mad.::. on an account standing ·in 
the name of the 1 i qui dator. \'./hen, 
tht:rt::fo1-e, this very poh1t vrns argued in a. 
2ut.s·:::quGnt c.:\Ee tief or:e the Cou1-t of Appea 1 
in Lar1caster Mot.01- Co. (London) Ltd. v. 
B rem ·i th Ltd . { ( 1 0 4 1 ) 1 I<. B 6 7 5 } , the co w-t 
held itself not bound by its previous 
de c i s ·i on . s i r VI i 1 f r ·i d G 1- e en e , M . R . , s a i d 
that he cou 1 d not 1-,e 1 \:• tl1 ink ·i ng that the 
point novJ 1-aised had t.e·3n clelib0i-.:=tt1?.lY 
pa:= sed sut• s i 1 ent i o l)y counsG 1 in order that 
the point of subst.: .. nce might be der:. i ded. He 
v1ent on to say that th;:: point l1ad to be 
dee i cled by the ear 1 i er coLfft bef or·3 it cou 1 d 
make the orcle r v1t1 i ch it did; neve rt he 1 ess, 
s i nee ·it v1as dee i ded "without ar·gument, 
vii thout reft:o-enc,::; to t1"1e cruci ::t l \Kil-els of 
tl·H:i 1-ule, and \-Jithout any citation of 
aut.l101·ity", it was not binding a1id i·1ould not 
be f o 11 oHed. Pt•?•:.ecients sub s i 1 ent i o and 
yd t.hout a1·gument are of no moment. Thi§. 
ruj_§.__b_~_s _ever c.inc•? j;:~een fol loVJed. One 1)f 
the chief 1-.::,a.;ons for the do ctr· i ne of 
precedent is that a m<:1tter that has once 
been fu 11 y a1-:;JW?.d and dGc i ded r::.ho1.1 l d not be 
a 11 cMed to be reop•?.necl. The \·lei ght accorded 
to di eta var i ez vii th tl1e typ0 of d ·i ct.um. 
Me re ca~ u a 1 e :• pr•?.:= .. ::; i ,-:. n ::: can- ~,' no \v 8 i g ht at 
all. Not ev8ry passing e~preseion of a 
judge, hov-wver, eminent, can be tri?ated as 
an ex cathed1-a stater1·1ent, havi1v:i th•?. vJe·ight 
of autho1-i ty." (Emphasis added). 

r1-,e · said dee ·is ion has been f eo 11 .-::;.1.;ed b/ the :c:.ubsequent 

U.P. & Anr. v. S;nthetics & Chgmical Ltd. & Anr., 

( 1 9 9 1 ) 4 :3C•:: 1 3 9 • The 2. u 1:. r ;:: nv:, Court held 

decisions even of t:-ie Ape;.; Cc.urt v1hi ch 3.re 

silent.io vwuld not l:ie a binding pr·ececlent. 

finding:; of the Supreme Court in this regard a1-e 

"41 Does this principle e:'<tend and 
apply to a conclusion of law, \·1hich was 
neither raised nor preceded b; any 
cons·idei-ation. In othe1- vJOrds can suet-, 
conclusions be conside1-0d as de.:la1-ation of 

I 

that 

sub 

The 

I... ..... 
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1 a vi? He 1- e a g a i n th.::· En g 1 i sh co u 1- ts and 
jurists have cai-vecl out an e.><:cept ion to the 
n.i 1 e c·f p1-ecedents.. It h.:\s been e:":p 1 a i ned 
as n1le of ;:ub-silE·ntio. "A cleciGio11 pas:::.es 
sub-s i 1 ent i o, in the techn i ca 1 sense that 
has come to be at t.ached to that phrase, v.Jhen 
the particular point of law involved in the 
decision is not pe1··ceived by the court. or 
p1-esent to its mind." (Salmond on 
.Ju1~ispn_ide11ce 12th Edn., p.153). 111 
Lancaster Motor Co. (London) L tel. v. 
Brerni th Ltd. the Cotwt did not fee 1 bound 
by the ear 1 i er d•?C is.ion as it i·/c..s tend·:=:re•j 
'Hithout c..ny argurn<?nt, 1t1ithout i-r3ference to 
the c n1c i al 1·101-ds of the 1--u 1 e and vii thout 
any citation of the authority'. It was 
a pp rove cl by th i s Co u 1- t i n Mun i c i pa 1 
Corpo1-a.tion of Delhi v. Gun1am ~:aur. The 
bench held that, 'precedents sul:i-sileritio 
and v-1 i thout argument .:ti'•? of no moment' . The 
courts thus have t.:tken 1-ecou rse to this 
principle for relieving from injustice 
perpetrated by unjust precedents. A 
de c i s i on w h i ch i s. not e :·: p res '= a 11 d i s not 
founded on reasons nor it. proceeds on 
considei-ation of issue cannot be deemed to 
b·=i a la\·J d-=·cl:i1-ed to h.:ive a binding effect 
as is contemplated by Article 141. 
Uniformity and consistency are core of 
judicial discipline. But that which ~scapes 
i n t. h •3 j LI cf g iW? !Yi:. 1,Ji thou t o. n y o c c e. s i on i s not 
ratio decidendi. In 8.Shama. Rao v. Union 
Territory of Pondicherry (AIR 1967 SC 1480) 
it v1a.s obee1-ved, 'it is t1·ite to say that a 
decision is. binding not because of its 
con c 1 us i on s but i n 1- e g a 1- d to i ts rat i o and 
the p1-inciples, laid doi--m the1-ein'. Any 
de c 1 a r a. t i o n cq- con c 1 u s i on a n- i v e d v-1 i t ho u t 
application of mind or preceded without any 
reason cannot be deemed to be declaration of 
lav1 01- author·ity of a gene1-al natu1-e binding 
as a precedent. Restrained in dissenting or 
ove 1-i-u 1 i ng is f 01- sa~'.e of stab i 1 i ty and 
u n i f o rm i t y bu t. r i SI i di t y !:11? yo r1 cl re as on a b 1 e 
limitE is inimical to the grc·~·Jth of la.v-1." 

6. It is these principl·=,~· i·1hich bec.3.me the 

E.u bj ec t matter of cont rove 1-!3 y l:ief oi· e us i 11 the 

connected applications. Facts admittedly 

Ho.40~/'.2002), he had -=.1.q:io?.rannu2ted 011 30.11.2001. In 

the case of R.P.Shsrma (OA Ho.402./2002), his 

I 
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in the cases of S.V.Bhatn:tgar (OA r.Jo.403/2002) on 

31.10.2001; De~p Chand (GA No.405/2002) on 

31.10.21)01; Manohar Singh (OA Nc1 .406/2002) on 

31.8.2003; (OA tl•:o.408/200:~) 011 

31 .8.2001. So far a.s Bhanwar Lal Meena ( 0 . .\ 

Hc..4(14/2002) Z11"1d B.L.S\'1.:i.ranh::11· (OA No.407./:2002) are 

concern~d. they are still v-Jo;·I··. i ng with the 

1-esponde:nts. 

7. 8y vir·tw:: O:•f th·?.ir sep.:;rc.te appl·ic .. ;;.t·ion2., tl1e 

quashing f1·orn thi:=. Tribunal. The order of 2::.:i.::::.2001 

ha,:::. been pas~.ecl by th~ E'.llai· at 2 .. J.nchar Hi gam L tel. (for 

sho1·t, BSHL), a (;u.,1ernmer1t of Indi:i. ente1-p1·ise and it 

reads : 

"The folloviing Senior .Telephone 
Superviaora W8re promoted to Grade-IV as 
Chief T•?.l•spl·io:.i·,,~ Supsrvi::.01· in t.l"1i?. pay ::::c.ale 
of Rs.GG00-10500 (Pre-revised 2000-3200) 
throus;h creati(•n •)f ::::.1.1p01·num.:ir.3r}' rx,~:::.ts in 
accorcl.:1nc·2 1·Ji th DOT 1 ·?tter M0. 22-G/94-TE. I I 
dated 13.12.1995 and 13.2.1997 from the 
da.t .. ?:; :::.hovm against .~.::ich, •)n notional ti3sis. 
Lat2r 011 the off·ic.ial-= found to tie 
ineligible for Grade-IV promotion in 
accordance with DOT letter No.22-6194-TE.II 
da"t:8d 8. 3. 9 8, s.nd 1-1ere to be r·eve rted 
immediately, but due to Status quo 
m.:t i nta i nee! by th·:: 0:1rd·~r of H(W1' b 1 e C.P..T B·?nc.h 
Jaipu;- they r:.ould not bi:: rE:vei·ted. 

Nov; as per the court direction, they had 
been s.a rved ::::.hm1 cau~e not ·ices. 
Rep ,- o E en t. at i 1:0 ;-, s r "== c-? i '/ •:C: d f 1- o rn the off ·i c i a 1 s 
i1eiv,;; b1?.en e:-:ar.-ii ned s.n1j 3Te rwt con.::. i derab 1 e 
to be continued as Chief Telephone 
Supe rv i soi·. 

Mo\1 t.1'16 fol lovJing Chief T1?leplio11'3 
3up6n1 is.:::.r.; .:ire he1-•?.by 1-e'1e1·ted to the c,ad1~e 
of S;-. Telephon~, Sup·31Vi:::or \·lith effect 
-f r.:1r.1 ;Z: .3 • 8 • .2 (H) 1 ,\,' t I in B 1::R •3 .-.::id~ - I I I pa:,· 
Eca 1 e of Rs. 5000-8000 1·1i thout any pay 
p 1-o t 0 ct i on ?. n d a r ''-'' f u 1..: the 1- p 1 ?iced i n the pay 

I 
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scale of Rs.SG00-9000 with effect from the 
date.:::. shO\-m .::o_ga inst i.?ach due to •?nt;-y in 
restn...1ctured cadre, in pLwsuance of DOT 
letter No. 1-38/MPP-98 dated 20. 4. 1339". 

A corrigendum even had been i::: sued on 3. 9. 20:J 1 vih i ch 

1-eads : 

"Date of reve1-s ion to the cad 1-e of s 1-. 

Te 1 ephone Supe rv i so 1- in BCR G;-ade-· I I I s hoi--111 
as 29.8.2001 A/N in Para-III of this office 
memo no.SJ-4/36/V/130 dated 29.8.2001 may 
kindly be read as 8.9.1939 A/N 

I 
\ 

e. . 

sd/-
Di vi si onal Engineer Phones (Admn.) 

O/o The Pi-incipal GMTD, Jaipui--302010" 

Admittedly, thE, applicants a.1·,::: Grade 'C' 

employees. Eaxl ie1· they \·1e;--e ·in tlH3 Department of 

TelBcommunication. 

9 . Learned counsel for the applicants had 

contended that .1.1 .. .-. 
L.! l':O: app l i •:.ants wou 1 d co11t i nue to have ::t 

ca.use against the Union - .. c 
\...•I India. feeble 

befor·e proceeding fu;-ther, t.h•? sc..icl controversy rnust. 

be set at 

10. The Ministry of Communications (Department 

of Te 1 ecom Se 1--v ices) 011 .30. ·3. 2000 had issued an Office 

Memorandum pertaining to setting up of BSNL a.nd 

transfer of staff. The Gove r11me1it of India had 

deciclecl to transfer the business of p1-ovidin9 telecom 

se1-vices in the count1-y Vihich i·ie1-e cu1Tently e11trusted 

to the Department of Telecom Services and -~ L... ..... 
L·I It::: 

Depa1-tment of Telecom Ope1-a.ti•:ins. It was proposed to 
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transfer 

company, i . e. , BSNL f 1·om 1. 10. 2000. Tile GOVtffl'lfflent 

had only retained the function of policy formation, 

l·icensing, spectr·um management and 

administrative control, etc. 

11 . s fr1ce it 1"/as to tal-.e sometime f 01· tile new 

company tu finalise the tern1s. and condit·ions fo1-

staff, it 1-1as dee i cl,?.d to give an opport.un i ty to the 

staff for e;..:ercising their options ·in thi::: regard. 

Para 4 ( ·i) and ( v) read : 

" ( i ) The establishment (officers, staff, 
ernp 1 oycea and ·i ndus t 1-i:; 1 v;or·ke rs) 
sanction.::d for e:-;changes/off·ices, in 
\I a 1· i o u ::: t e 1 1? com c i 1· c, 1 •? s , me t r o , 
d i st r i ct .3 of Ca 1 cu t ta .s. n d Ch E:dl n a i , 
project circles, c·ivil, elect1·ical and 
arch i t8c tu1·a 1 vl'i ngs, maintenance 
regions, spec i :.:i. l i :;ed te 1 ecr:Jm uni ts 
nar1·1ely Data t,Jeti·iOrLs., Mationa.1 Ce11t1-e 
fo1 .. Elect1·or.ic S1·1itching, Tecl111ic.a'l and 
D8ve 1 oprnt.nt c i 1·c 1 e, Oua 1 i ty A~.su ranee 
circle (except TEC), training 
institutions, otl·1e 1- uni ts 1 i ke te 1 ecom 
factor i e.; , st o 1- e := and e 1 e ct r i f i cat i on 
p1-ojects of DoT/DTS/DTO (belon'.3ing to 
var i ou:; organ i ~ . .-::d 2.er',1 i CB'=· :ind cadres 
g·iven in P.nnen1re-A to tl·1is lettei-) and· 
postt::d in these circle.~./off·i·:,es/units • 
w i 11 stand transfer red to Bh(.1 rat 
Sanchar t~igam Ltd. along 1"/ith their 
posts on e;,;isting term~ and conditions, 
on as is v1here is basis, on deemed 
deputation, without deputation 
allov1ance, v1ith effect fr·om 1st 
Oc to be r, 2000, ·i • e. , tl·1e date of taking 
over of tGlecom operations by the 
Company fror1·1 OT$ & DTO. Bharat Sanchar 
Nigam Ltd. will exercise control and 
sup e 1- v i s i on of st a f f vw r \._ i n g a g a i n s t 
these posts." 

"(vj Officers and staff shall contfr1ue to be 
subject to all 1-ules and 1-egulat.io11s as 
a1-e applicable to Gove1·1linent servants, 
including t.1·10 CCS ((:C.1~j Rul•=::.=. till su-::::h 
time as they .::u-e absoi·bed f·inally by 
the Company after th~y e;-:ercise their· 

I 
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options. Their pay scales, salaries 
and a 1101·1ances \-Ji 11 continue to be 
goVE"<i-ned by e;; is ting ru 1 es, regu 1 at ions 
and orders." 

-
An Office Memo1-andum even had been issued 011 30. 9. 2000 

pertaining to transfer of assets and liabilities of 

Department of Telecom Services and Department of 

Telecom Operations to the BSNL. 

12. · It appear-s that on 3/4tl1 Janua;-y, 2001, 

the1-e 1·1as Cin agreement signed with tl1e th;-ee Staff 

Federations of Gr-oup 'C' and 'D' employees rega1-d i ng 

options for absorption in BSNL. It was decided that 

fou1- copies of tl1e option form ~·1it,h one set of 

prov is i ona 1 te r·ms and conditions ~'-ias to be sent to 

each of the emp 1 oyees of Group -' C' and 'D' by 

1 5. 1 . 2001 to complete the said process. ,i\drni t ted 1 y, 

as it \·1.3.>.:. not be i 119 di s1:iuted du ting the course of 

submi sE. ions that the app 1 i cants had e:,~e1-c i sed the said 

option and an order had been passed absorbing Group 

'c' and . 'D' employees. In fact il-1 the applications, 

tl1>:.re i <:: no p 1 ea ra i secl that the applicants had not 

exercised their options nor a controversy was raised 

in this ;-egard. Therefore, we hold that the 

applicants had been absorbed in the BSNL. 

13. Since the applicants had filed applications 

cha 11 eng i ng ·the o 1-de r pa.::: s.=:d ;-ef e i- reel to above in this 

Tribunal, an objection ha::: been ta.Len on behalf of the 

respondents that this Tribunal has no jurisdiction to 

ente rta i 11 tl1e app 1 i cat i ans e:1ti ting a dee is ion of the 
,,.....-

Hon' ble .single .Judge of the Rajasthan High Cour-t in 



I 

' 
I· 

I. 

II 
!! 

- 14 -

th.a case of R.A.Mangal & Ors. \I • Union of India & 

Ors., CVJP No.G1f:.6/20Ci2 render.:::cl on 16.9.2002, tJ1e 

Tribunal felt that l'eeping fr1 viev1 the natui-e of the 

a 13.1"]81 E:r?nc.h should hP const·ituted and 

the fol lovlir1g questions 1-1e1-e posed for consideration 

"1 Whether the Tribuna·1 has 
j u r i s d i ct ·i on o r1 a 1 1 s e , .. v ·i c e m 21 t t e 1- i n 
respect of service matte1-s of cent1-a1 
gove rrnnent emp 1 oyees 1,1110 are on deerned 
deputation to BSNL or only in respect of 
cause of action 1-elat.ing to their pa1-ent 
depa1-trne11t e.g. di ::.c i p 1 i nary proce•:?d i ngs, 
1-etiral benefits, pi-omotions in their 
depa1-trne1·1t etc and not for the cause of 
action 1-.iho 11 y a1-i sen f 1-0111 BSNL e.g. 
t1·ar1sfer, promotion etc by BSML. 

2. Wl1ether the Tribunal has 
jurisdiction on all service matter in 
respect of service matters of cent1-C\ 1 
government Gir1p 1 oyees, the caue.:.e of action 
for v~ h i ch r· e l at Gd to a p e 1- i o d p 1- i o r to the 
absorption of suc,h emp 1 oyees in BSNL." 

Vie do not dispute the irnportanc6 of the above-said 

question; but keeping in viei·/ the nature of the 

.,,e are not ansv.ie1 .. i ng the d ·i :::pute 3.S to 

the jurisdiction of th·is Tribunal 1-1hen a Goven1me11t 

eri-1p 1 oyee ·is on deemed deputation vii th the f?SNL because 

it did not arise dudng t.1"1e cours,e of submi::sions and 

vrn had roade ou1-selvei= clea1~ ti) the Members of the Bai-

that tlYi s question can be go1·,e into \·1hen•?.ve1- it 

arises. We are a 1 so, the ref 01-e, not inc 1 ·i ned to go 

into the oth:::r quest i oris ilh i ch arr.:- co-1-e l at.ed the re to 

and ar·e confining oLwselves to the c.ontrove1-sy as to 

if this Tr·ibunal has the ju1-isdictio11 on service 

the centn;.1 Goven1ment 

employees, v1ho have bef:n 2.'\b.so1-bed in the BSt~L. 

I 
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14. It appeai·s that in the c.::i_s.:~ of R.A. Mangal 

and othen:. (supra), v1ho l1ad suffe1-ed an or·der of 

reverl3ion a_nd 1·1ei-e employees c,-f the D0pa;-tment of 

Communications, the learned Single Judge of the 

Rajasthan High Cou1-t held:-

"Impugning the orde;·s of reve;-s ion tl1e 
pet"it:.io11e1·s, 1-1ho art: the employees of 
Department of Communication Uni 011 of India 
have, in the instant writ petition, sought 
promotion on the post of Chief Supervisor 
(Te 1 ecom) i 11 the Grade IV fr, the pay sea 1 e 
of Rs . 6 5 O 0- 1 O 5 O O cont i nu o us 1 y i'i i t , .. , out any 
b re a I< \·i i th a 1 1 cons e q u en t i a l be n e f i ts . 

" ,:__, I have heard Mr. Sushil Kumar Jain 
1 ean1ed cou11sel appea1-ing fo;- the 
petitioners. 

3. In pUi·suance of the: powers confei·1-ed 
upon it by clause (1) of A1·ticle 323 A of 
the Constitution Parliament enacted the 
Adm i n i s t 1-at i v e. T 1- i b u n a 1 s ?. c t , 1 9 8 G ( Ac t 1 3 
of 1985). Chapte;- I I I of the said Ac;t 
consists of sections 14 to 18. Sections 14, 
1 5 and 1 G of the s a i d Act de a 1 s i'i ·i th the 
j Ui- i sd i <:ti on, po we 1-E and authority of the 
Cent 1- a 1 Adm i n i st 1-at i v e Ti- -j bu 11 a 1 , the state 
Ad rn i n i s t 1- a t i v e T , .. i b Li n a l s an d t h e J o i n t 
Administrative Tribunals respectively. 
These p1-ovisions make it clear that e:,,;cept 
for the jur-isdictic'>n of the Hon'ble Supreme 
cour·t, the Tribunals under the Act 13 of 
1985 will possess the jurisdiction and 
powers of every other court in the country 
in respect of all service related matters. 
Thei1- Lo1-dships of the Supr~)rne Col.wt in L. 
Chand;-a V.wnar vs. Union of India ( 1997) 3 
SCC 261 indicated in j}.3TEt 93 thus -

"99. In view of the r·easoning 
.adopted by us, we hold that clause ? 

(d) of A1-ticle 323-A and c.lause 3 (d) 
of Article 323 8, to the e~tent they 
e:..:clude the jurisdiction of tf-,e High 
Coui·ts and tl1e Supr·erne Cou1·t under 
Articles 226/227 and 32 of the 
Const i tut ·ion, a1·e unconst i tut i ona 1 . 
Section 28 of the Act and the 
"exclusion of ju1-isdiction" clauE-es in 
a 1 1 other 1 e g i s 1 at i on s enacted u n de;· 
the aegis or Articles 32::: A and :~:23-8 

would, to the sa.me extent, be 
unconstitutional. The jurisdiction 
conferred upon the High Courts under 
Articles 226/227 and upon th'1 Supr~erne 
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Court under 1\rticle 32 of the 
Constitution is a part of the 
inviolative b~sic structure of our 
Constitution. \'Jhile the jLir·iscliction 
cannot be ousted, othei- courts ancl 
Tribunals ma.y perform a -=upplemental 
role in dischar-ging the powe1-s 
confen-ed by Articles 226/227 and 32 
of the Constitution. The T1-i bun a 1 s 
created under Article 323 A and 
Article 32,::-E'. of the Con:stitution ar-e 
posaessed of the competence to test 
the constitutional validity of 
stat u to i- y p r o v i s i on s E\il cl r u 1 es . A 11 
decisions of these Tribunals w·ill, 
h01·1eve r, t .. :, :zubj •?Ct to :::c nit i ny before 
a Divisio1-, Bench of the H·igh Cou1-t 
vii th h1 1·1 hose j u 1- i s d i ct i on the T r i bun a 1 
concerned falls. The Tribunals w·ill, 
nevertheles3, continue to act ·1 ·ike 
coLn-ts of first ins ta nee in resp8ct of 
the areas of 1 a\·J for- ~-;hi ch they have 
been constituted. It will not, 
therefore, be open for lit"igants to 
direct 1 y app1-oach the H ·i '.]h CoLwts even 
in cas.~s vJhere they quer::.tion the v·ires 
of .:;t.&tutory legisl:;t·ions <e:•cept 
\·/here th·~ legi:::lation \·1hich ·:1-eates 
the pa1·ti.:,ular T1-ibunal is challenged) 
by overlooking the jui"iEdiction of the 
Tribunal concerned. ::;.ection C. (G) of 
the Act is valid and constitutional 
and is to be i nterpn:::t 1:::d in the manne1-
\-Je have ind i c.ated." 

'~·. :,1r. Jain lear·ned cc1u11sel c.a.11\1 assed 
tl-iat tlie petiti,:;nei"f:'. are the employee of 
8ha1-=it Sanc.har N·igarn Limited v.1hich is 
amenable to the \ffit ju1··i!;;.d·iction under 
Article 226 of t.118 Constitution. I am 
unab 1 e to r:·~ r~ u.:;.cl·:< mys 81 f to .:1\;J ree vri th the 
submission. I am of the opinion that the 
pet it i oner,; shou 1 d f i 1·:= t app n:.ac.h to the 
Tribunal and the1·eafter if they feel 
agg 1· i eved a g :l 1 nE t. th.:. C• rd·::< 1- of the Tri buna 1 , 
they ;;.1-e ::..t 1 i i:.~1-ty t•) ~e•?.I·. rern0d/ (:;.;f 01-e 
the Division B·?nch of this Court. 

G. The ju1-ir:.cliction of tlYis Coui-t. is 
e:·:p1-es:: l y ou:=.t~cl b/ th':?. Act 13 of 1 385 in 
reepGct of all service related matters. 

G . Re .s u 1 tan t 1 y the \·ff i t pet i t i on ;:: tan d s 
disr,1i.= .. '.:6d .;is not maintainable." 

' ~. 

1 5. The 1 earn.::d couns.::: 1 for the respondents 

contended th21t tht: d·~c i -~ion 1--?.nder·ed t.y the 1 earned 

Single Judge is sub silentio to the basic question 

I 
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pei-taining to the jw-isdiction and further· in the 

it had been pointed that the 

petitioners before the High Court are the employees _ _c 

VI 

Department of Communication of Union of India while in 

the penultimate paragraph, it 1-,as been held tf·1at they 

ai-e the emp 1 oyees of ssr-!L and pe 1-haps that is i·ihy the 

clec is ion has been i-~coi·ded that first 1 y they should 

a pp r o a.ch the Cent ,- a 1 Adm i 11 i st i- at i v e T r i bun a l • 

1 6. · Tl'1e Act had been enacted to p 1-ov i de for the 

adj u d i cat i on o 1- t r i a l by Adm i n i st 1· at i v e T ,- i bun a l s of 

disputes and comp 1 a i nts with respect to n::ci-u i tment 

and conditions of service of persons appointed to 

public serviceE. It v1as an alternative for-um to 

p~ovide expeditious disposal of applications 

_pertaining to service matters. The Act specifically 

provided as to unde1- \·1hat cii-curn.;tances, this T1-ibunal 

was to have jurisdiction. Sect·ion 14 reads:-

" 1 4. ...I u r i sd i ct ion, pc.1-1-31- '=· .:ind autf·,.:. r it y 
of the C~ntral Administrativ8 Tribunal - (1) 
Savo:: aE othe1-vliEe e>:p;-essly p1-ovided in this 
Act, the Central Administrative T1-ibu11al 
sha 11 e:·:e r·c i se, 011 and f 1·orn the appointed 
day, all tl1e jw-iscliction, pov1ers and 
authority exercisable immediately before 
t.ha t. day by a 11 cour-ts ( e;-:cept the Sup i-eme 
Cour·t ·in i-elation to-

(a) recruitment, and mattei-s conce1-i-1ing 
1-ecruitment, to any Al 1-India· Sei-vice 01-
to any civil service of the Union or a 
civi 1 post undei- the Union 01- to a post 
connected with defence or in the defence 
services, 
filled by 

being, in either 
a civil i an; 

cc..se, a post 

(b) all se1-vice matter·s concen1i11g-

(i) a member of any All-India Service; 
Oi"' 

( i i ) a pe n;on 
All-India 

[not be i 119 a membe1- of an 
Se r v i c e o r a p e 1- son 
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r· e f e r 1-e d to i n c 1 au s e ( c ) J 
appointed to any civil service of 
the Union or any civil post under 
the Union; or 

(iii) a ci·v·ilian [not being a member of 
an All-India Service or- a person 
rere1-i-t:d to in cl:tuse (c)] 
appointed to any defence sen1 ·ices 
or a post connected with defence. 

and pertaining to the service of sucl1 
member, person or civilian, in 
connection \-Jith the affairS'. of the Union 
or of any :=.tot.:: or of any loc:tl or othe1-
author i ty \·Ji tl1 in Urn territory of Incl ·i a 
or under the cont.1-ol of the Gc0vei-nment 
of Ir1dia or of any corporation [or 
society] m-med 01- contro 11 ed by tile 
G0ven1ment; 

(c) all service matters pertaining to 
service in connection with the affai1-s 
of the Uni on conc .. :;,n1 i ng a person 
appointed to any ser'1ice or post 
refei-1-ed to in sub-claus•3 (ii) .oi-
s u b- c 1 au s e ( i i i ) of c 1 a 1_1 :::. e ( b ) , be i 11 g a 
per 3or1 i·Jho2e s.e rv ice::: have been p 1 aced 
by a St:;tt>::. Gov~i-nrni:=.i·1t or any 1oca1 or 
other authority or any co1-po1-at.io11 [or 
society] or other body, at t.he disposal 
of the Ct:.r1t1-ei 1 Goven1rnent f 01- suc.h 
appointment. 

[ E:-:p 1 anat ion. - For the ;-emova 1 of doubts, it 
is hen:: by d·?.·:. 1 :11-e.:1 th.?it n;f srenc.e-::. to 
"Union" in this sub-~.ec.tion shall be 
con:::tru•.::d s_.; includin:j r•?f•?.n?.llces also to a 
Union territory.] 

( 2.) The Cerat.ra 1 Government tnL\Y, by 
notification, apply with effect from such 
date as r.-1ay b~ SP•?.Cified in the notific,:-~tion 
the provi.=.ic1n::. of ;ub-section (3) to local 
ot~ otl1E:r aut.horitii?:::. v1ithin the territory of 
India or under the control of the Government 
of Irid·ia and to .::-.c0 rpo1-ationr= [oi- c:;.ociet.ies] 
ovmed or conti-o 11 ed by Gove rnrnent, not being 
a 1 oca. l or O:•tl-1G1- author i t.y or · co1-poi-at ion 
[ 0r soc ·i ·3ty] contro 111?.d 01- 0i·1ned b:·.i a St.ate 

Government; 

P1-0v·i d0d that if the C.:.::ntra 1 Government 
considers it 2:-:ped i ent so to do f cir the 
purpc1se of f.s.ci 1 itating tranr=ition to the 
scheme as en'/ii::,ago:.d by thi.s .'-\ct, diffe1-t?.nt 
date:s r1iay t.•?. so 8-P•?.C.ifiecl undei- this 
sub-section i11 raEpec.t of different classes 
of or diffe1-.~nt c.3t1:::go1-ie.-::. und'='r ctn/ class 
of, local' or other autlloi-ities 01-
corporations [or societies]. 

(3) Save as oth~rwiaa expressly provided in 

I 

,I 

j 

I 
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th s f..c t, the Ce n t ;- a 1 Ad il1 i n i s t ;- at i v e 
T r lxm a 1 sh a 1 1 a 1 so e;rn1-c i se, on and f 1-om 

the date with effect from ·which the 
p;-ovisions of this sub-sectio11 apply to ailY 
1oca1 or other- authority or co1-porat ·j on [ o;· 
society], all the ju1-isdiction, powe;·s and 
authority exercisable immediately before 
that date by all courts (except the Supreme 
Court) in relation to-

(a) recruitment, a11d matte;·s concen1ing 
;·ec1·uitrnent, to any se1-vice or post in 
connection with u-,e affaits of such 
1 o ca l or o the r author i t y o r co 1- po 1- at i on 
[or society]; and 

(b) all service matters. co1icen11ng ·a pe;-son 
[othe;· than a perso;1 referred to in 
clause (a) or clause (b) of sub-section 
( 1 ) J a p po i ;1 t e d t. o an y s e r v i c e o ;- po s t i n 
connection v1ith the affairs of such 
local or other authority or co1-porat i 011 

[01· society] and pertai1·1ing to tl1e 
service of - such pe;-son 1n cormection 
with such affairs." 

~.t the outset, it. must be mentior1ed that this Tribunal 

1 s the c;-eat ion of the Act a1-1d dra-v~s its pm-ve;- and 

stt·ength f;-·om the p1-ovisions of tl1e Act, while the 

High Courts are courts of constitutional jurisdiction 

Tribunals. 

would be depository ~.c 
\JI the for which no 

provis·ion 1- -- -
llL.1.~ been made. If th ·is T 1- ·i bun a 1 does not 

have tl1e jurisdiction to entertain the applications, 

any 01-der so passed would be . ' ...... ~ __, 
VVIU being v-.i i th out 

1 7 . We need 11ot delve i 11to the p ;·ov is ions of 

sub-sections ( 2 ) and (3) ,:::f Section the 

to sub-section (1) to Section 14, it clearly shov;s 
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the applications pert.aininsi to employees of locc;_l oi-

other authoritie.3 01- othGi- .::iutonorn.-::o1.12. boclies unless a 

not if i ca.t. ion in U1 i ~ 1-,3gai-d i .3 i -;~.ued. A Fu 11 Bench 

of this Tribunal fr1 th~ .::-.a2.e of r.r .. singh .;tc.etc. v. 

Union of India & Ors. .:::tc..etc.. in OA No.93/1997 

A.T.F.B.J 257 had c.on-:.ideted thiE quest.ion ancl l1eld·:-

"'1 9. In the resu 1 t th.:?. ref e r·ence is :lnE\"l°e 1-ed 
as unde1-: 

"Exc•?.pt.ing tho.se ·'=pec·ifically covered by 
clauses (b) and (c) of Sect·ion 14(1) 
A. T .Act, the CAT has no ju1-isdict·io11 to 
e:nt,ertain .=tppl ications from employees of 
local or other authorities within the 
territory of India or under the control 
of the Govt.c•f India ::incl to con:.c·ratipns 

.. or soc i et i e.; O\-med or cont.ro 11 ed by Govt. 
(not b8ir1:j .:i. loc.:.1 oi- other authority or 
co1-poration oi- society control led or 
own~d by a State Govt.) unless the same 
have been notified under· Sec. 14(2) 
A.T.Act" 

the case of Rar11 Prat.:.p Mt:ana '/.Union of India ar1 

others in OA t·lo. 44G/ .:.:c1C11 dee i ded on 4. 4. 2002 \·Jhen 

simi la1- appl ic3.tion had been filed s.eeldng quashing 

allowed the same. Howeve1-, v;0 ma1·,3 it cl<'?ar· that the 

Jaipur · ·sench vrn:; not c.oncern8d at that time with the 

que:::.tion as to if it h::td j1.1ri.'=.diction to ente1~tain tl1e 

application or not. In the case of D.R.Balai v. 

Union of India & Ors. in OA No.C.72/2001 decided on 

25.5.2002, a similar relief had been claimed and the 

Jaipur Bench had allowed the same. As referred to 

.I I 
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this· Tribunal had jurisdiction to entertain tile 

application against the BSNL. It had followed the 

(sup;-a). 

pr-inciple because the question that is alive before us 

had not been cc.ns i de ;-ed by tile abovesa id dee is i oi1s. 

The ,_Jaipur Bench co11side1-ed this question only in tl1e 

OA No.546/2001 decided on 28.8.2003. It was held that 

in the . absence of a notification hav i 119 been issued 

under sub-section (2) to :3ection 14, the BSr·JL being a 

;-egistered company, its employees canilot be treated as 

einp 1 oyees of the Centni l Gove iTrrnent, and the 

application was held not maintainable. 

18. At tlYi s stage, 11e ;-efer wi tli adva.ntage to 

the dee is ·ion of tl1e Chand i gat"h Bench of this T 1-i bun al 

India Ors. in OA Ho. ·1 116-CH-2C02 and OA 

No.1128-CH-2002 rendered on 5.5.2003 (reported as 2003 

( 2 ) Total Judgments 237). The 

one of those was as is. befor-•2 this Bene:-,. It was 

held: 

"The pe1-sons directly rec;-uited, 
C1ppoi nted and absor-bed by/in BSNL ai-e in 
fact the emp 1 oyees of BSNL and, in the 
absence of a Notification under Section 14 
(2) of the Act, t1-1is Tribunal has no 
jurisdiction, power u1 authority to 
ente;-tain and adjudicate tht?ir 1jisputes \-.Jith 
regard to the·i r service matter even though 
it pertains to the period prior to their 
a.bso1-ption. Tllis catego;-y of thB employees 
undoubted ·1 -,.- f c. 1 1 s b,:;; yc·nd thE: ~mb it c·f the 
j u r i s d i ct i on · of th i s T r i IJLlfl a l . " 

I 
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1 9. The Bombay High cou1-t in the ca~:e of Bharat 

Sanchar Nigam Limitad.v. A.R.Patil and Ors., 2003 (1) 

SLR 386, had a 1 so tJ1G occas i 011 to cons i de 1- the said 

cont1-oversy. 
We are conscious of the fact that the 

facts bef or·e the Bombay 
High court v.iere little 

d i ff e rent , but st ·i 1 1 the H i g h Co u rt d i d e ;..; p 1- es s 

thernse l ves in this 1-egard. 
It he 1 d t Ii at th ·i s T r i bun a 1 

shou 1 d not have entc:1-t.z, i ned the pet it i 011 of the 

ernp 1 oyees absorbed in the BSHL. We t.ak.e 1 i berty in 

rep1-ocluc·ing th8 ~:iicl c.b:=-.ervation-'= from the judgment of 

the Bombay Hi f:Jh cou1-t : 

"From the above it vii 11 be abundantly 
c 1 ea1· that the 1-.=:spo1if:l·:::nt:: . .=.1-0 emp 1 oyees ·of 
BSNL and th•::Y being office1-3 shal 1 cont·inue 
to be ?lll:ijo?.ct t.:• al 1 n1le.s and 1-egulations 
as are applicable to Government. S'arvar1L;. 
These clau:::es cl8arly meant that they will 
be emp 1 oyees of E?.HL i:\nd BSNL VJ i 11 have the 
r:i ght to transfer them :i.::. emp 1 oyees but that 
t.1-;:11-.sfar vJi 11 br?. 21.il:ij.=.1:.t to the ruleE .~nd 
regulations that sre ~pplicable to the 
Gove n1ment of India. Even the · •?.mp 1 oyees 
have contenclt::d in the transfer 3pplications 
that their ti-an.sfers Eire against P and T 
Manual. In para 7 of the memorandum it is 
very clearly observed: 

" (vii ) The rnan21gerne.i·1t of Eha1-at Sanchar 
Nigam Limited shall have full powers and 
authority to ef f 12·: t tr 21n1::.f e1-:; of a 1 1 t11e 
staff at a 11 1 e·,1e l :=. \·JOi-1' i 119 undE~1- it." 

In the face of this the Tribunal could not 
l1ave he 1 d th.:tt it ha.3 tl"ie ju i--i sd fr, ti on. 

12. Th.::1-e is yet ~noth8r aspect vih i ch 
has to bE: looLed ·into ancl ti~,at is ta1,·ing 
judicial notice of Government decisions 
knoym tc. 1-,.~1\''2: b·::~n t :il·.r:::n :ind acl·· nov1l0d•~8d by 
au t. ho 1- i t i e s j u d i c i a 1 ::in d q u as i j u d i c i a 1 
cl·:>.(. is ion:::. to coiW6 rt the departn-i.::mt of 
Telecornrnuni•:ations int..:-1 B::::;NL was mad.:. 
publicly. It was known to one and all. 
Er:ist8nc.e of 8SML is a fact of which 
j ud i c "i::, l n·:·t jc.; c:i11 be t.:1lren :tncl has bean 
taken by the Ge.nt.rEil .L.drnini2.t.1-ati'18 T1-ib1.1nal 
in it~. C:.:1lcutt.a eenc.h .:1:.: 211~·:-i its Bombay 
Be.ncl1 \·1l1ile de.3ling \vitl1 tw0 diffe1-.:.1·1t 
cases. cn·ic..::: i t.s the rS\f o 1-,;;, ,-.sc.ogn i =ed and 
acl·d1m·1ledge t•Y the Tribtli-,al itself that B:3NL 

I 
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is a 1ega1 entity it has become into 
e;-: is tence. The Tribunal should have 
1-esisted e;rn1·c-ise of ju1-isdiction. It 
should· have avoided um·;a1-ranted exe;-cise of 
ju1-·isd·iction in transfer matter-s." 

The De 1 hi High Court in the case of R.:@ Gopa l Venoa v. 

Union of India & Anr., 2002 ( 1 ) SLJ 352 a 1 so 

conside1-ed the said co11t1-ove;-sy. Befo;-e the Delhi 

High Cou 1-t, tl1e 1-e l'ias 110 cl i spute that the Mahanaga;-

Telephone Higam Ltd. (MTNL) was a company 

incorporated unde;- the Companies Act and had a 

distinct legal entity. The only fact admitted before 

the Delhi High Court was that the employees were not 

coye1-ed by the p1-ovisions of sub-section (1) to 

Section 14 of the Act. The Delhi High Cou;-t refer;-ed 

to sub-sections (2) and (3) of Section 14 and held 

that necessa;- i l y a notification had to be issued 

before this Tribunal would have jurisdiction to deal 

with the matter. The findings of the Delhi High Court 

"6. A combined reading of the t\t.io 
provisions shows that provisions of 
sub-section 3 could be appl·ied to local or 
othe1.:. authorities unde 1- the cont1-o l of the 
Government and to Corporations or societies 
owned and cont1-o 11 ed by the Goven1mer1t by a 
Notification to be issued by the Central 
Government. No such notification was 
admittedly issued till date to extend 
jurisdiction of Tribunal to MTNL. That 
being so, was Tribunal still obliged to 
entertain petitioner's OA challenging his 
suspen8 ion o 1·de r ilh i ch ~vas pas.sed by Gene i-a 1 
Manager of MTNL and ivh i ch ~vas not endorsed 
to have been approved by General Manager of 
MTN L and Hh i ch ~-;as not endo1-secl to have been 
approved by DOT. Tl1e answer in our view was 
in negative because petitioner was 
cha 11 eng i ng suspension a·rde 1- passed by the 
Chief Gene1-al Manage1- of MTNL suspending him 
from thG p0et of SDE (Cables), ~ poet under 
MTNL and not f;-om any post unde;- DOT. It is 
true that petitioner maintained his lien to 
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the TES Group B ,-;ervice in DOT but tl1at \·1as 
of no ava i 1 to him because his cha 11 enge vJas 
di n:c. ted aga ·inst suspen::; ion from the post of 
SOE (Cab 1 es) in MTNL and r·a:::.sed by the 
Competent Authority of MTNL. His service 
status enjoyed by him in CDT would not 
confer jurisdiction on Tribunal which 
otherwise vrns not adm i tt.ed 1 y ves t.E,d in it 
for want of reqld site not if ·i cat ·ion under 
S0ction 14 (2). Therefore, even v~hen he 
he 1 d a 1 ·i en on tt-1 e post of TE 3 Off ·i c e 1- , h i s 
grievance di1-ect•?.d against orde1- suspending 
him from the post of SOE (Cables) in MTNL 
v1as not entertainable by Tribunal for 
lacl, of ju1-isdicti0n. It is also not the 
case that i rnpugned order of his :.:usp.:..ns ion 
was a composite ardor passed with the 
app1°oval of DOT v~hich could perhaps provida 
some basis for Tribunal's jurisdiction. 
This ct1·d·2r 1·1~::. p.:i::.~.8d by the Chief Gene1-al 
M<c111age r on his ovm and it is not f 01· us to 
e;-:.ami ne VJhether it· v1as pasE.ed val ·id 1 y or 

othr-:rwi se." 

2ci. From the afo1-er=aid, it is clea1- that even if 

be a nutification isaued under eub-section (2) to 

Sect.ion ·14 befo1-e thi:::. T1-ibun;;.l v1ill have jurisdiction 

to dec:-tl vJitl1 tl1e~e matters. T1Yis. is obvious f1-om the 

plain r1:.;ading of the provision of Section 14 of the 

Act. 

that t},i;; T1-ibunal shall ha';e judscliction, pov;e1-s and 

·in relation to recruitment and mat,ters r 
Q author it/ 

concen1i:1g 1-ecn1itrnent of a.11 e.mployecs appointed to 

any sor1ice 01- post in connectio11 with tl1e affairs of 

the le ca 1 or other :11.1thor it i es on and from the date 

spec i f i e I i n t I 1 e not i -f i c. at i on i =· .:: LI•? d uncle r sub- sect i on 

( 2 J I iiG h3V6 . reproduced above. When 

notification under sub-section ( 2) is ·issued-; such 

local or other authorities vioulr.:I be amenable to tl1e 

jurisdicLion of this Tribunal. Admittedly till date 1 
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• 
does not have jurisdiction to the 

app 1 i c.at ions pertaining to the app l i cant .. -= i·iho ai-e 

21 . Reve;-t in~] back t.:• tho?. d•'3C. i 2 ion of tile 

~-. 
14. 

In thi8 b3c~drop, it r:.;:'innot. b.<:o tal· . .sn t·:i be in the 

ti 11 a not if i cat i .::--;·1 und.; 1- .;ub- =·ec ti on ( :2) ter Section 

14 is issued. 

abo',re, it be.c.•:im~::. u n necE: <:. .:: .. :;, 1-y fc·r U2 ·- -GU remit the 

.. 
m&tte,r t:,;;i..:.1 ... tc· th.; rel E:'/ <:int E~nc:· •. ~3 i r, c. ~ thi3 

Tribunal has no ju1-isdictio11 to entert.:tin the 

----....--~------------.... ...- ... - .. • - ... ·--- -· -·--·-· • -·--- - ..... k- -· • 
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