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~ CENTRAL ADMINISTRATIVE TRIEUNAL
JAIPUR BENCH, JAIPLUR
L
This thé’_*_%ﬂ ______ day of_?fl@;y Cé»\,. 2004
HOMN’BLE EHRI JUSTICE V. . AGEARWAL, CHAIRMAN
HON'BLE SHRI J. V. KAUSHIK, MEMBER (.1)
HON'BLE SHRI A. K. BHANDARI, MEMBER (A)
1) 0.A. NO.401/2002
B. N. Sharma 3/C Shri C. D.Sharma,
R/C 274 Barkat Nagar, Tonk Phatak,
Jaipur Applicant
{ By Shri P. HN. Jatti, Advocate
—V&iraus-
e 1. Union of India thirough
Secretaiy, Government of India,
ot Department of Telecom,
Sanchiar Bhawan, New Deiini
2. Chief General Manager Telecom,
Rajasthan Circle, Jaipur
3. Principal General auage[ Telecom, _
Jaipur District, Jaipur. ... Respondents
( 8y Shii Tej Prakash Shaima, Advocate )
2) O.A. NO.4DZ/2002
R. P. Shairma S5/0 Shii Bishan Lal Sharma,
R/C Mandawar, Mahua Road,
Jaﬁpu* ' Applicant
( By Shri P. N. Jatti, Advocate )
-versus-
: 1 Union of India through
fJ Secretary, Governmeint of India,
| % Departiment of Telscoin,
Sanchar Bhawan, New De i
1
2 Chief General Manager Telecom,
Rajasthain Circle, Jaipui
,ZV‘;{'\' ~ 1
. Q.

Pirincipal General Manager Telecom,
( Respondents

Jaipur District, Jawpur.

;V«By Shiri B. M. 5andhu, Advocate )

} 5. K. Bhatnagar 3/0 Shri 3. M. Nath Bhatnagar,
R/C L-Kha-8, Housing Board,
Shastri Nagar, Jaipur. : ... Applicant
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1. Union of India through
' Seciretary, Governinent of India,
Department of Telecom,
Sanchar Blawan, New Delhi.

Chief General Manager Telscom,
Rajasthan Circle, Jaipur.

Y]

(93]

Principal General Manager Telecom,
Jaipuir District, Jaipur. ... Respondents

( 'By-shiri B. N. sandhu, Advocate )

4) 0.A. NOL40473007 ' .

Bhanwar Lal Meena 5/0 Dhanna R

R/0 A/21, Gordhanpuri, Galta Gate,

Jaipur. . ... Appiicant
. AN

( By Shri P. N. Jatti, Advocate ) Rd

—-versus-—

1. Union of India through
Secretary, Government of India,
Department of Telecom,

Sanchair Bhawan, Mew Delhi.

z. Chief General Manager Telecom,
Rajasthan Circle, Jaipur.

(0]

Principal General Manager Telecom,
Jdaipur District, Jaipur. ... Respoindents

( By Shri B. N. Sandhu, Advocate )

5) DLA. NOL,405/2002

Deep Chand 3/0 Bhairu Ram,
82, Devi Nagar,

New Sainganer Road, _

Jaipur. . ... Applicant
»

( By 5hii P. N. Jatti, Advocate )
—-versus-

1. Union of India through
Secretary, Government of India,
Depairtment of Telecom,

Sanchair Bhawan, New Delhi.

2. Chief General Manager Telecom,
Rajasthan Circle, Jaipur.
3. Principal General Manager Telecom,

Jaipur District, Jaipur. ... Respondents

( By Shri B. N. Sandhu, Advccate )
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6) O0.A. NO.40G/2z002

Manohar Singh 5/0 Ram Chandra,
R/0 vili. & P.C. Chomu,
Distt. Jaipur.

A\

( By Shri P. N. Jatti, Advocate )
-Versus-

1. Union of India through
~Secretary, Government of India,
Department of Telecom;,
Sanchar Bhawan,
New Delhi.

~a
O
iy
a

ef Geneiral Managstr Telecom,
Rajacsthan Circle, Jaipur.

Principal Geneial Manager T=lecom,
Jaipur District, Jaipur.

[OX]

( By Shri B. N. Sandhu, Advocate )

7) O.A. NO.4Q7 /2002

B. L. Swarankar
R/0 Vvill. & P.O. Jetpura (Chomu},
Jaipur.

( By Shiri P. N. Jatti, Advocate )

-Versus-
1. Union of India through
Secretary, Goverinment of India,

Department of Telecom,
Sanchar Bhawan,

New Delhi.

2. - Chief General Manager Telecom,
Rajasthan Circle, Jaipur.

3. Frincipal General Manager Telecoin,

Jaipur Distirict, Jaipur.

( By 3hiri B. N. Sandhu, Advocate )

€) O.A. NO.40A3/2002

R.¥.Kapoor S/0 Ronak Lalji

‘R/0 House No.77/140C, Arawali Marg,

Shipra Path, Mansarovar,
Jaipur.

( By Shri P. N. Jatti, Advocate )

~Versus-

/0 Kanhiayalal Swarankar,

Applicant

Applic

[sY]

Respondents

nt

Respondents




oy

..;4._.

1. Union of India through
Secretary, Government o
Depairtment of Telecom,
Sanchar Bhawan,

New Delhi.

©
]

India,

z2. Chief Geneial Manager Telscom,
Rajasthan Circle, Jaipur.

3. Principal General Manager Telecom,
Jaipur District, Jaipur. ... Respondents

( By 3hri Tej Prakash 3harma, Advocate )

ORDER
Justice V. 5. Aggarwal :

The decizion of the Apex Court in the cass of
P.3ampath kumar v. Union of India, (1387) 1 300 124,
focussed wupon  the factual positicii which occasioned
the adoption of the theaory of alternative

institutional mechanisms.  The Supreme Court held that

the theory of alteirnative institutional mechanisims was
valid. It was at Empt1ng Lo remedy 3 alarming

practical situation.

2. The matter was reviewed in  the subsequient
decizion of a Larger Bench in the case of L.Chandra
3 SCC 261

Fumar v. Unidon of India and Obthers, (1%37) 3 3

The 3Supireme Court held that clause 2 (d) of Artic

]
PR
223-A  and clause 3I{d) of Articls 323-B Lo the extent

they erxclude the jurisdiction of the High Courts and
the Supreme Court in their powers of judicial ireview

wWeire unconstitutional. Section 28 of the

'

Administirative Tribunals Act, 1285 (for shori, “the

Act”™) o the same lines was altso  held to  be
inconstitutional. The Supreme Court held that the

gecisions of the Administrative Tribunals would be

subjeact to Judicial review befoire a Division Bench of
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the High Couirt withiin whose Jjuirisdiction, the Tribunal

concerned Talls., In the penultimate Paragraph No.29,
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2 2 wou?d, t
mcongtituticonal. The
d upon the High Couirts
and upon the Supreme
of the Constitution
nvicolable bhasic structure
of our Co1‘t1tub1on wWhile this
jurisdiction canncot be ousted, other courts
and Tribunals may pertorm a supplsmental
role in discharging the powerse conferred by
Articles 2206/227 and 32 of the Constitution.
The Tiribunals oreated under Article 323-

and Artic 3 B of the Constitution
possassed .
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provisions
hese Tribuna
scrutiny befor
Court within whos urisdiction the Tribunal
concerned falls. The Tribunals will,
revertheles continue to act 1ike courts of
first instance in respect of the aresas of
law for which they have been constituted.
It will neot, therefore, be open for
lTitigants to directly approach the High
Court even in cases whers they question the
vires of statutory - legislations {(ercept
where the legislation which creates the
particular Tribunal s challenged) by
overlooking the JNIdeTbt1C ot the Tribunatl
conceined. Section 5(6) of the Act is valid
and  copstitutional and e to be interpreted
in the manner we have indicated.

0

~h< D

QO

1

1

1, howevei, be subject
ivision Bench of the High
J

the orders of this Tribunal are subjected to judicial
review he re different High Courts. The different
[ N ~

High Courts processed and interpreted the provisions

asz well ss tha zituactions arizing. In this process,
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the Central Administirative Tribunal became & Tribunal
1ike any other Tribunal whose orders are subjectad to
judicial review because judicial review is one of the

basic structuire of the Constitution.

4. In the decision rendered by trie Supreme Court
in the case of Staks of Orissza and Ors. . Rhagaban

it

<

csarangi and ors.,(1935) 1 SCC 393, the Supirems CoO
held that the administravive Tribunals weuwld be bound
by the decisions of the High Courts. AU this stage,

are not delving  into

[t}

we would hasten to add that w

o

the vexed question that was raised as to what would be
the position of the Administrative Tribuiials . where
different High Courts have opined and interpreted 1aw
differently because Uthe central Administrative
Tiribunal is one having different branches all over the
country.

5. once the decision of a particular High Couit
is binding, thie onTy exceptions kiown are whether the
orders’  have been passed in Timine without giving
reasons cor they aie abiter dicta decisions which are
per incuriam and sub silentio. We know From Article
141 of the Constitution that a decision of the Supireme

Court binds all the courts and the Tiibunals. The

[¢8}

supreme Court in this regaird has repeatedly held tl
decisions which are per incur iam o sub silentic will
not be a bindiig precedent. We refer with advantage

to the Apex Court judgment rendeirad in the cace of

Municipal Corporation of Delhni v. Gurnam Kaur, {1289)

alng
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C 101 whersin this principle has been emphasised

lear terms holding
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rder in Jamna Das case (Jamna
D Administration, Writ Petition
2 of 1984) and to the leained Judge
ed with him, we cannot concede that
rt is bound to follow it. It was
delivere without argument, wiithout
reference Lo the relevant provisions of the
Act conferivring express power on the
Municipal Corporation to direct removal of
encroachments from any public place like
pavements or public streets, and without any
citation of authority. Accordingly, we do
not propose to uphold the decision of the
High Court because, it seems to us that it
is wrong in principle and canihot be
justified by the terms of the relevant
provisions. A _decision should be treated as
qiven per incuriam__when it is given in
ignorance of the terms of a gtatufte or of a

rule having the force of a statute. So far
as the order shows, no argument was
addressed to the Court on the guestion

whether or not any direction could piroperly
be made compelling the Municipal Corpoiration
to construct a stall at the pitching site of

a_" pavemnent sguatter. Protessor P.J.
Fitzgerald, editor of. the 3almond on
Jurisprudence, 12th edn. - explains the

concept of sub silentioc at p.153 in these
woirds : '

A decision passes sub silentio, in
tlhe technical sense that has come to be
attached to that phirase, when the
particular point of law involved in the
decision is not perceived by the ~court
or present to its mind. The court may
consciously decide in favour of one
party because of point A, which it
considers and pronounces upon. 1t may
be shown, however, that logically the
court should not have decided in favour
of the particular party uniess it also

decided point B in his favour; but
point B was not argued or considered by
the court. In such ciicumstances,

although point B was logically involved
in the facts and although the case had a
specific outecaome, the decision is not an
authority on point B. Foint B is said
to pass sub silentio.

.
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12. In Gerard v. Worth of Paris
Litd. (k) (1336). 2 A1 ER 305(CA), the ondy
poiint argued - waz on the question of priority
of the claimant’s debt, and, on this
arguiment  being heard, the court granted the
ordei. No consideration was given to the
question whethar s Jdairnishes order could
Propeirly  be made on an account standing in

the naine of the liguidator. When,
therefore, this vary point waz argued in  a.
subsequent. casa before the Court of  Appeal
in Lancaster Motor Co. (London) Ltd. V.

Bremith Ltd. {(1841) 1 KB 676}, the court
held itself not bound by its previouys

decision. Sir Wilfrid Greene, M.R., said
that he could nnt nelp thinking that the
point now  raissd had heen deliberately

Ppassed sub cilentio by counsel in order that
the point of substance might he decided. He
went on  to cay that the point nad to be
decided hy the earlier court beforas i+ could
make the order which it did; nevertheless,
since it  was decided  "without argument,
without reference to the crucial words of
the rule, and without any . citation of
authority”, it was not binding and would not

be followed. Precedents sub gilentio  and
Without. arqument are of no  moment. This
rele  has ever since been followed. One of
the «chief reasons for the - doctrine of

precedent  is that a matter that has once
been  fully argued and decided should not he
allowed to he recipened.  The weight accorded

o dicta  varies with the type of dictum.

Mere casual CxpPreszsions cairry no weight at
ali. Not  every PAZ31INg expression of a
Judge, howsavar, e@minent, can be tireated as
an  ex cathedra statenent, having the weight
of authority." (Emphasis added) .

said decizion has been followed by tha zubssquent

!"\

decision of the Suprems Court in the case of 3tate of

& Anr.  wv. Synthetics & Chemical Ltd. & Anr. ,

1) 4 820 139, The Supreme Court held

decisions even of the Apex Court which are

silentio would not ba a binding pirecedent.

findings of the Supiraime Court in this regaird are

41, Does  this principle extend and

apply to a conclusion of Jaw, which was
neither raised nor pireceded by any
consideration. In other words can such

conclusions bhe conzidered as declaration of

that

sub

The

\,
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law? Heire again the Eng11 courts and
jurists have carved out an exception to the
rule’ of precedents. It ha been explained
as rule of sub-silentio. "A decizion paszes
sub-silentio, in the technical sense tha
has come to be attached to that phrase, when

the particular peint of law invoived in the
decision 1is not perceived by the court or
present to ite mind." (Salimond on
Jurispiudence 12th  Edn., p.153). In
Lancaster Motor Co. (London) Ltd. V.

Bremith Ltd. the Court did not feel bound
by the earlier decisgion as it was rendered
‘without any argument, without referance to

the ocrucial wordes of the rule and without

any citation of the authority’. It was
approved by this Court in Municipal
Corporation of Delhi v. Gurnam kaur. The
bench held that, ‘precedents ecub-gilentio
and without arguiment are of no moment’. The
courts  thus have taken recourse to this
principle foir relijeving from injustice
perpetrated by unjust preceadents. A

decision which iz not exprasz and 1s not
founded on  reasons  nor it proceeds on
consideration of issue rcannot he deemed to
be 3 Jaw declared to have a binding effect
as is contemplated by Article 141

Uniformity and consistency are core of
judicial discipline. But that which ezcapes
in  the judament without any occasion iz not
ratio decidendi. In B.Shama Rao v. Union
Territoiry of Pondicherry (AIR 1967 SC 1480)
it was obhserved, 'it is trite to say that a
decision is binding ot hecause of its
conclusions but in regard to itz ratio and
the principles, laid down therein’. Any
declaration or conclusion arrived without
application of mind or preceded without any

reason cannot he deemed to be declaration of
Taw o authority of a general nature binding
ac a precedent. Reztrained in dissenting or
overriling is for sake of stability and
uniftormity but rigidity beyond ireasonable
Timits is inimical to the growth of Taw.”

6; It dis  these principles which became the

ubi matter of controversy hefore us in the

connactad applications. Facte viere admittedly
identical except that in the case of B.M.3harma (OA
No.401/2002), he had zuperannuated on 306.11.2001. In
the rase of R.P.Sharma [OA Ho.40£/2002), his
supsrannnuation has already ococurrad oh 31.5.2003; and
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in the cases of S.F.Bhatnagar (0OA Ho.403/20G02) on
51.10.2001; Deep  Chand (GA  Mo.405/2002)  on
31.10.2001; Manohar Singh . (0A Mo.406/2002) wly
31.8.2003; and R.E.EKapoor (OA  No.408/2002) ]yl
31.8.2001. 50 far  asg Bhanwar Lal Me=sna (OA

Ho.404/2002)  and B.L.Swarankar (0A No.407/20G2Y  are
conceirned, they are still working with the

respondents.

7. By virtuse of lhieir saparata applications, the
applicants have impugned the ordsars dated 29.8.200*’

and the corrigendum dated 2.9.2001. They seak their
gquashing from this Tribunal. The order of 29.8.2001
has been passed by ths charat Sanchar Nigam Ltd. (for

short, BSNL), a Govermment of India anterprise and it

"The following 4Senior Telephone
Supervisors werse promoted to Grade-1IV as

chief Telephon: Supervisor in tha pay scale
of FRe.G6LH00-10500 (Pre-revised 2000-32G0)
thirough creaticn of supernumaerary posts in -
accordance with DOT letter Ho.oz-6/%4-TE.II
dated 13.12.1935 and 13.2.1597 from the
dates shown against each, on notional basis.
Later on  the officials found 1o be

ineligible fFor Grade-IV promotion in ~
accordance with DOT letter No.22-6/34-TE.II '
dated &.5.33, and were to be reverted
immediately, hut due to Status Cuo

‘maintained by the order of Hon'ble 0AT Rench
Jaipur they could not be reverted.

Now as per the court direction, they had
been served ahow cause notices.
Representations received from the officials
have been examined and aire not considerable
Lo be continued as Chief Telephone
Supervisor.

Novi the following Chief Telephone
e hereby reverted to the cadre
phona supervisor with effect
1

of  Sr. Te

from 29. A/N in ECR GQirade-ITII pay
scale of 5.5000-5000 Wwithout any  pay
protection and are fTuirther placed in the pay
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scale of Rs.bHL00-5000 with effect firom the
datecs shown _aga1nst sach due to entity in
iest*LrtU'ed cadre, in  pursuance of DOT
ette No.1-3&8/MPP-98 dated 20.4.138339"
A corrigendum even had been issued on 3.9.2001 vihich
reads
“"Date of reversion to the cadre of G&r.
Telephone Qupervifor in BCR Grade-III shown
as 29.2.2001 A/N in Para-I11I of this office
memo  no.ST-4/306/V/130 dated 23.8.200%1  may
kindly be read as 8.9.1939% A/N
N’ sd/-
Divisional Engiineer Phones (Admn.)

O/0 The

a. Admitted]
employeecs. Farlie

Telecommunication.

9. Learned
contended that the

cause gainst the

m

arguments  in this

10. The Mini
ot TeJecmT Services
pertain
transfer of sta
decidad to transfe
services in the cou
to the Depairtmen

Department of Tele

Principal GMTD, Jaipur—-302010"

y, the applicants are Grade cr
r  they were in the Dspartment of

counsel for the applicants had
applicants would continue to have a

Union of India. Soma feeble
regard were addressed Therefore,
further, the said contiroversy must
stry of Communic ations (Department

Y on 20.3.2000 had issued an O1

ing to setting up of BSNL and
. The Government of India had
+ the busziness of providing telecom

htry which were cuirrently entirusted

t of Telecom Services and he
ecom Opeirations It was proposed Lo

=

T T, s T
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__12_
transtel the business of providing telacom services
and runining the telecom factories to the newly set up

company, i.e., BSNL firom 1.10.2000. The Government
had only retained the function of policy formation,
licensing, wirelegs spechtium managameint and

administrative control, etc.

4

1. Since it was Lo take sometime for the new
ompany to Finalise the terms and conditions for
staff, it was decided to give an opportunity to the

staff for exercising their opticons in  this regard.

Para 4 (i) and (v) read

"(i) The gstablishinent {(officers, staff,
employces and industrial woirlkers)
sanctionad  for exchanges ’o-fl es, in
various telecom circles, metro,

districts of Calcutta and Chennai,
project circles, civil, zlectirical and

architectural wings, =~ maintenance
~egions, specialised telecom units
namely Data Networks, NMational Centie
he ol
|

for Electronic Switching, Technical and

Developmant circle, Quality Assurance
circle (except TEC), training

institutions, other units like telecom
factorizz, stores and @1octi1r'rqt1ﬁn
projects of DoT/0TS/DTO (belonging Lo
various organised cervices and caares
given in Annexure-A to this letter) and
posted in these b1rc1~~/off1uw_/un11* ~
wi11 stand transfeirred to Bhwaratl.
anchar Nigam Ltd. along with their
pu‘ta on existing teirms and conditions,

on as iz where ig basgis, on deemed
deputation, Without deputation
allowance, with effect from 1st
October, 2000, i.e.,the date of tahking
ovelr of telecom operations by the

Company from DTS & DTO. Bharat Sanchar
Nigam Ltd. will exercise control and
supervision of staff woithing against
these posts
" icers and staff shall continue to be
ubject to all rules and regulations as
are applicable to Goveinment seirvaiits
including ths 03 (223) Rules >Uuh
time as they are absorbed finally Dby
the Ccmpany after they erercise their

Puld
-

-
-—
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options. Their pay scales, sataries
and allowances will continue to be
governed by existing rules, regulations
and orders. "
An Office Memoranduin evein had been issued on 30.2.2000
pertaining to transfer of assets and liabilities of

Department of Telecom Seirvices and Department oO7F

L)

Telecom Operaticns to the BSNL.

12. It appears that on 3/4th January, 2001,
there was anh agireement signed with the thiee staff
Federations of Giroup o' and ‘D’ employess regarding
options foi absorption in BSNL. It was decided that

four copies of the option form with one set of

provisional terms and conditions was to be sent TO
each of the employees of Group “C’  and D’ by
15.1.20601 Lo cowmpletz the gaid procecss. Admittedly,

as it wae not being disputed during the course of

submissionz that the applicants had ererciced the said
option and an order hqd been pase9d ahsorbing  Group

)

‘c’ and 'D’ employees. In fact in the applications,
there 18 no plea raised that the applicants had not

everciced their options nor a controverszy was raised

in this iegard. Therefore, we hold that the
applicante had bean absorbed in the BSNL.
13. Since the applicants had filed applications

~ferred to above in this

f’)

cha11eﬁging the order passed i
Tribunal, an objection has been taken on behalf of the
respondents that this Tribunal hac no jurisdiction o
entertain  the app1icationsggiting a decision of the

04/
Hon'ble =ingle Judgs of the Ra Jasthan High Court in
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(alN

a

F R.A.Mangal & S, v,

Union of India &
$he

the

17

Ors., CWP HNeo.0186/2002 renderaed on

Tribunal felt that keeping in view the natuire of

G0

Bei should be constituted and

controversy,

the following questions were posed far consideration

Tribunal h
on ail ervice matter
service matters of centra
amploy22s  who are  <in deemad

BahL o only in
action relating Lo
g. disciplinary
iretiral hemefit piramotions
department etoc  aind for the
action wWholly arisen Tirom
transfer, promotion etc by BSHL.

Whether

[y}l

ictio 1
t. <

1
Jurisd !
respec
governmant
deputation
cause of

depai-tment

i
f

n

a
7

to

=

pPitoc
in
cause

SHL

o
R

Mot

2. Whether the Tiribunal has
Jurisdiction on all fervice matter in
Fespect of  Service matters o centira
government employees, the cauze of action

.

Tor which related to a period prior to
absorption of such employees in BSNL."

We  do  not digpute the importance of  the above-gaid
question, but  bkeeping in view the nature of the
controversy, we o are not answering the disputs as
the Jurisdiction of this Tribuna1 whenrn a Government
employee iz on deemed Jdeputation with the PSNL becaiise
it dfd‘hot arice during the course of submissions and
we had made ouirselves clear to the Mambers of the Par”
that this question can be gone Cinto  whenever -1k
airises, We are also, therefoire, not inclined to go
into  the othar questions which are co-related thereto
and are confining ouwrselves to the controversy as  to
if this has the ljurisdiction o gervice

Tribuna

mattors with respect

enployees, who have b

=

e

T the Cential Goveinmanrt

v absorbed




14, It appsars that in the case of R.A. Mangal
and others (supra), who had suffered an ordsr of
reversion and were omployees of LI‘\Q Dopar timant of
Communications, the leained Single Judge of the

Rajasthan High Court held:-

"Impugning the orders of ireversion the
petitioners, who are the employees of
Department of Communication Union of 1India
have, in the instant writ petition, sought
promotion on the post of Chief Supeivisor
(Telecoin) 1in the Grade IV in the pay scale
of Rs. 6BL00-10000 continuously without any
hreak with all coinsequential benefits.

2. I have heaird Mr. Sushil Fumar J

aii
learned colinse appearing for the
petitioners.

3. In pursuance of the powers conferred
upon it by clause (1) of Articie 323 A of
the Constitution Parliament enacted the
Administrative Tribunals Act, 13985 (Act 13
of 1985). Chapter III of the said Act
consists of sections 14 to 18. Sections 14,
15 and 16 of the said Act deals with the
juirisdiction, powers and authority of the
Central Administrative Tribunal the Stats
Administrative Tribunals and the Joint
Administrative Tribunals - respectively
These provisions make it clear that ercept
for the jurisdiction of the Hon'ble Supreme
Court, the Trihunals under the &ct 13 of
1985 will possess the Jurisdiction and

powers of v~1v atheir court in the countiy
in  resp of all service related matters.

-~ e
= L
Their Lordships of the Buprems Court in L.

Chandra FKumar vs. Union of India (1397 2

3CC 261 indicated in paira 993 thus -

"99, In view of the reasoining
adopted  hy us, we hold that clause 2
(d) of Articie 323-A and clause 3 (d
of Article 2323 B, to the extent they
exclude he jurisdiction of the High
Couirts and the Supreme Court under
Articles 226/227 and. 32 of the
Constitution are unconstitutional
Section 28 of the Act aind the
"exclusion of Jjurisdiction” clauses in
all other legislations enacted under
the aegis of Articles 323 A and 3Z3-B
wouid, to the same extent, be
unconstitutional. The jurisdiction
conferred upon the High Courts under

T
Articles 226/227 and upon !e Supieme




Court under Article 32 of the
Constibution is a part of the
inviolative basic setructurs of our
Constitution. Wihile the jurisdiction

cannot be ousgted, otheir cotrts and
Tiribunals wmay perform a auppliemental
role in discharging the powers
conferired by Articles Z226/227 and 32
of the 0Constituticn. The Tribunals

created undeir Article 322 A and
Article 2232-B of the Constitution are
posaseszed of th= competence to test
the conatitutional validity of
statutory provisions and rules. A1
decisions of these Tiibunals will,
“oviever, be zubject Lo scrutiny hefore
a2 Division Bench of the High Court

]

]

within whose jurisdiction the Tribuna
concerned falls. The Tribunals wil

— 0 5

]

neverthsless, continue to  act Tike

courts of first instance in respect of

tlhe areas of law foir which they have

been constituted. It wWill not,

therefore, be open for litigants O
- g - 2 -

y approach the High Courts even

¢ whare they question the vires
of statutory legislations (excepth
where the legizlation which <oreates
the particular Tribunal is challenged)
by overlaoking the JU:1°d|Ft1ﬁn of the
Tribunal concerned. BSection L (6) of
the Act s valid and constitut1ona.
and ies to be interpreted in the manner
vie have indicated.

4. Mr. Jain leairned counzel canvassed
that the petitionarz ars tha smploves of
Bharat sanchar HNigam Limited which s

ameihable to e writ jurisdict 'ﬁn under

CArticls 228 of the Constitution. I am
unabls  to perzuade myszelf Lo agree with the

submission. - I am of the opinicon that the
petitionerz should first approach to the
-ibunal and thereafter if they feel
aggrisvad againzt the crder of the Tribunal,
they are at liherty Lo seel ramedy  before
the Divizion Bench of this Court.
5. The Jjuriediction of this Couirt is
e“pr@“¢1y ousted by the Act 13 of 1385 in
ot af all zervice related matters.

6. FResultantly the writ petition gtands
diemicsad as not maintainable.”
i5. The lsarned counsel for the respondents

contanded that the decision rendered by the learnad

Singls Judgs iz sub silentic to the hasic question




pertaining to the Jjurisdiction and further 1in the
opehning paragraph, 1t’ had bheen pointed that the
petitioners before the High Court are the employees of
Department of anmun1r4 ion of Union of India while in

the penultimate par@graph, it g been held that they

\41
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are the employeses of BSHNL and perhaps that is why the

-‘l_
Q.

[(KY]
)

N el

U

decision Hh: he rde

‘.\)

S that Tirstly they should

approach the Central Administirative Tribunal.

16. The Act had been enacted to provide Tor the

rative Tribunals  of

>
P
=3
—
-t
]
-
4]
Pt

adjudication or trial by
d1<nu es  aind  con

and conditions of service of persons appointed to

public services. It was an alternative orum  to
provide expeditious  disposal of applications
_per 1n1nﬂ to cservice matters. The Act specifically

provided as to under what circumstances, this Tribunal

was to have jurisdiction. Section 14 reads:-

"14. Jurisdiction, powsers and authority

of the e.Lr 1 Administrative Tribunal - (1)
Save ac otherwise erprescly provided in this
Act, the Central Adm1n-°*rat1vc Tribunal
zhall exeircicse, on and from the appointed
day, all the jutisdiction, powers and
authority varcisahle immediately before
that axcept the Supreme
Court
(a) recruitment, and matters conceirning
recr ultmenu, to any A11—India Seirvice or
to any civil service of the Union or a
civil post under the Union or to a pos
connected with defence or in the defence
services, being, in either case, a post
filled by a civilian; -

(b)) all seirvice matters concerning-

(]

(1) a member of any All-India Service;

or
(ii) a person [not being a member of an
All-India  Seivice or a peirson




— 18_
refairred to in clause (c)]
appointed to any civil service of
the Unioin or any civil post  under

the Union; or

(iii) a civilian [hot being a member of
an All-India 3Service or a person
referred Lo in clause (c)]
appointed  to any defence <
or a post connected with defence

and  pertaining to the service of such
member, person or civilian, in
connection with the affairs of the Unio
or of any State or of any local or u'her
authority within the territory of India
of  under the contiral of the Goveirnment
of India or of any corporation [or
saciety] owned or contirolled by the
Government; d

)

{(c) all seirvice matters pertaining to
gervice in connection with the affairs
of t{e rion concerning  a person
appointe: to any gervice  or post
“@fﬁrréu to  in sub-clause {(ii) or
cib-clause (iii) of clausge (b), being a
perzon  whose fervices have been placed

-— -
J
=3

by a Statw,GUVeunmenu or any loca
other authority or any corporation  [or
society]  or other body, at the disposal
of the Central Government  Tor  SUCh
appointment. ‘

[Explanation.—- For the iremoval of doubts, it
is heraeby declared that ieferances 1o
"Union” in this sub-section shall be
construasd as including references also to a

Union teriritory.]

ication, apply with effect from such
date as may be specifizd in the nﬁt1 ication
the provizions of. sub-section (3) to  local
or othier authorities within the tesritory of
India or wider the contral of the Governmant
of India and to corporations [or sacietias]
covwna2d or controlled by Government, not beiig
a local or other authority or corporation
[or zociety]l controlled or owied by a State
Governiment,;

Z) The Centra Governinent  may, by
ic

Provided that if the Central Goveirniment
considers it  expedient 50 to do for  the
purpose  of  facilitating transition to the
scheme as envisaged by this Act, differant
dates may be <o specified under this
sub-zection in respect of different claszes
of or different categories under any class
of, Tacal o other authoritiss ai
corporations [or societies].

(2 Save as otherwige exprressly provided in
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At the cutset, it must be menvioned that this Tribunal
is  the cireation of the Act and draws its power and

strength from the provisions of the Act, while the

having power to judicially review the orders of the

Tiribunals. It cannot be desciibed that this Tribunal
would be depository of the povers Toi which 1o
provision has beenh made. If this Tribunal coes ot
nave }tﬁe jurisdiction to entertain the applications,
any oirdeir su  passed would be wvoid being without
jyrisdicticn.

17. We need not delve into the provisions of
siib-sections (2) and (3) of Gection 14 of the Act
becatice when ths same ig read with clausez (b) and {(c)
to  sub~section (1) to Ss=cticon 14, it clearly shows




]

1

the applications pertaining to employees of loc

Yl

other authorities or other auionGinous bodiez unie
notification 1in this regaird ie izazued. A Full B
of this Tribunal in ths cass S FLEL.Singh ete.etc.
Union of India & Ors. =2tc.etc. in 0OA No.,33/

decided on 20.11.183 and reported as  (19837-2

A.T.F.B.J 2567 had caizidered this question and hel

15. In the i=sult the vreference ie answeired
as under:

zocepting  thoze =p
clauses (b) and
A.T.AhCt, the CAT has no jurisdiction to
cntertain  applications from emplovees of
1ocal or other authorities within the
territory of India or under the control
of the Govi.of India and to corpaorations
or cocistisz owned or controlled by Govi.
(hot being a local or other authority or

cifically covered by
) of Section 14(1)

corporation or gociety controlled or
ownad by a State Govt.) unless the game
have besen notified under "~ Sec. 14(2
A.T.ACt"” '

The sé{d question haz bsan aon into more often
ance thereafier. The Jaipur Bench of this Tribuna
the case of Ram Pratap Meena v.nion of  India
others in OA No.446/2001 decided on 4.4.2002 vine
similar abplication Fad been filed seaking quashin
the  orders which are undar the Jate of this RBench
a11owed Lhe same. Howaver, wWe mars it olear that

Jaipur Bench was not concarnzd at that time with
o if it had jurisdiction to entertain
application or not. in the case of D.R.Balai
Union of India & Ors. in OA Neo . 572/2001 decided
25.5.5062, a similar relief had been claimed and

ame. bz referred

“

Jaipui Bench had allowed the

above, this auestion had not besn J3ons into as to

23 a

ench

than
1 in
and
n a
g of

o~
hat

the




this Tribumal had Jurisdiction to entertain the

application against the B3NL. It nad followad the

(zupraj. Therefore, the same would not be a binding
principle becauses the questicn that is alive befoire s
had rot‘ becih considered by the abovesaid decisions.
vestion only in the

The Jaipur Bench considel red this g

case of Panna Lal vadav v. Union of India & Orz. i

registared company, its employess cannot he treatead as
employess of the Central Goveinmeint, and  the

application was held not maintainable.

18. At this , we refer with advantags to

N

2tag

el

the decision of the Chandigaih Bench of this Tribunal
in the case of Phulezshwar Prasad Singh v. Union  of

India 2 Ors. in OA No.1116-CH-2002 and OA

im]

NG.1128-CH-2002 rendered on 5.05.2003 {(ireportea as 2003

[a)

(2) Administirative Total Judgments 237). The

e

Chandigarh Bench wasg concerned with many questions and

one of +those wag as is bevors this Bench. It was
eld: '

“"The persons directly recruited,
appointed ana absoibed by/in B3NL are in
fact the employees of BONL and, in  thie
absence of a Notification unaer Section 14
(z) of the Act, this Tribunal nas no
jurisdiction, power or authority to
entertain and adjudicate their disputes witn
regard 1o their sasrvice matter even though -
it pertains to the period prior to their
absorption. This category of the employees
undoul: t~--J1\' falls beyond the amb";t of  the

jurisdiction of this T.1buna1
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19. The Boibay High Court in the czse of Bharat

-

sanchar Migam Limited.v. A.R.Patil and Ors., 2003 (1)

SLR 385, had also the occs szion Lo consider the =aid
controversy. We ar2 conscious of the fact that the
facts before the Bombay High Court were little
d%fferenc, but =till the High Court did express

+ this Tribunal

‘,.\)

themsslves in this regard. It held th
shauld not  have sntertainsd  the petition of the
employesz absorbasd in the BSML. Wa talke liberty in

reproducing the zaid chiasrvations from the judgment of

1
A}

N A
the Bombay High Court ' ~
“From the above it will be abundantly
clear - that the respondents ars employess of
EaML ard they being officers shall continue
teo be subject to all rules and redgulations
as are 1pp11‘dh1‘ to Goveirnment gervants,
Theze <lauzes arly meant that they will
be employess mf ECHL and PANL will have the
right to tranzfzr tham as amployees but that
transfer will b =urj&”t to the rules  and
regulationz  that ars applicable to the
Government of Ind1a. Even  the emp1oyees
have éontendsd in the transfer applications
that their transfer:zs are against Poand T
Manual. In para 7 of the memorandum - it is
very clearly obhserved:
"(vii) The management of Bharat Sanchar
Migam Limited zhall nav~ full powers and
authority to effect transfers of all the,
staff at all levelz working under it.” e

In  the Face of this the Tribunal could not
have held that it has the jurisdiction.

1o, There is yet anather agpect which
haz  to  be 10uleu intn and that is taking

judicial notice of rarnment decizions
brhowh to have besn talen and aclnowledged by
authoritises Jjudicial  and quasi Jjudicial
dzzizions  to o convert the departiment of
Telecommunications into  BIML Was made
publicly. It was Fkhown to one and &l11.
Evistence of PaMNL dis a fact of which

judicial notice  <can be talen and has  been
taken by the Central Administrative Tiribunal

in  its Caleuhta Bench as alzo  its  Pombay
Bench while doali1ng ved i L ) cdlfferent
caces. Once its thersfore recognized and

clnowladge by the Tribunal itzelf that PSNL
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is a legal entity 1t has become into
existence. The Tiribunal should have
resisted exercice of Jurisdicti

cshould- have avoided unwarranted exercise of
jurisdiction in transfer matters.

The Delhi High Court in the caze of Ram Gopal VYarma v.

Unicon of India &  Anr., 2602 (1) SLd 392 ail:

i

considered fthe said controveirsy. PRefore the Delhi

High Court, there vids no digpute that the Mahanagar
Telephone Nigam Ltd. {MTHNL) Was a company

incorporated under the Companies Act and had a

dictinct 1egal entity. The anly fact admitted hefore

Qr

the Delhi High Court was that the employees were not

covered by the provisions of sub-section {1) to

er. The findings of the Deihi High Court

f

read :

“6. A combined reading of the two
provisions shows that rirovisions of
sub-csection 2 could be applied to local or
other authorities under the control of the
Goveirnment and to Corporations or societies
owned and <controlled by the Government by a5
Motification to be dissued by the Central
Governmant. Mo such notification WAaS
admittedly issued till date to extend

—h

Tribunal to MTNL. That
being o, W Tr1tun 1 2ti117 ohiliged to
entertain pc tioner’s O0OA challenging his

suspenzion O;d@l wh1rh was pacssed hy General
Manager of MTML and which vizs not endorsed

to have heen approved by Geneiral Manageir of
MTNL and which was not endorsed to have heen
approved by DOT. The answer in ouir view was
in s negative becatise itioner was
challenging cuspension order passed by the
Chief General Manager of MTNL suspending him
from the post of SDE (Cabies), a post under
MTNL and not from any post undei DOT. It is
true that petitioner maintained his lien to

Jurisdiction

—de g‘)

*f us

g
D
[
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-
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the TE3 Group B service in DOT but that was
of no avail to him because his cha11elje Was
directed against suspension from the post of
SDE  (Sableg) in MINL and passed by the
Competent  Authority of MTNL. His cervice

shatus  enjoyed by  him oin DOT wou]d not
confer Jurisdiction on  Tribuna vihich'
otharwisze was not admittadly vested in it
for want of requisite notificatidn under
Section 14 (2). Therefore, even when he
held a lien on the post of TES Gfficer, his
grievancs directed against order zuspending
him  from  the post of 30E (Cables) in  MTNL
wae not  entertainable by Tribunal for

lack of  Jjurisdiction. It is also not  the
case  that 1mpugned araer of his  suspension

Was  a composite  order pazzsd  with  the
approval  of DOT which could perhaps pirovide

somz  bhasis  for Tribunal’s Jjurisdiction. ,
Thiz order wag passed by the Chief Gensral ‘Ez

Manager on his own and it is not foir s to
geamine  whether it was passed validly or
otherwise.”

20. From Lhe aforsaid, it iz clear that even if
RE2NL is a Govermmant company, necessarily thers has to

e a notification  dssusd under sub-section (2)  to
Section 14 hefore this Tribumnal will have Jurizdiction

to deal with these wmatters. This iz obvious from the

plain reading  of the provision of Section 14 of  the
Act, Zub-section  (3) Lo Section 14 males it clesar

that this Tribunal shall have jurisdiction, powsis and

authority in relation to reci u1tmenL and  mabteis

~

concerning  recruitment. of all employses sppointed o

any service or post in connection with the affairs of

the Jocal  or other authorities on and from the Jdate
gpacified in the notification izsued under sub-zection
(2), vihich we  have Fepiroduced above, When

notificaticon  wunder sub-cection (2) is  dissuedy such
Tocal or other authorities would be amsrable to  the

Jurisdiction of this Tribunal. Admittedly til1 date,

o such notification haz besn issusd and in the Tace

jt
N\
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of the afciresaid, it must bz held that this Fitibuinal
o~ A | - P - PR .~ -~ - o N

does not nava  gurisdiction to girtertaiin the
Py T T TR, St S-Sy PN | R P - T I o —~ -
appricacvicng p“lbal“l“y L CE a1 icaincs wilho ai"e
P R —~ -~ 1 — -~ -~ - . -
absorbed on the permanent stirength of the BGHL

~ o~ PR, fmy ] . ] P o~ m b= o~ .

27. Reveirting bacl. to  une iecision of  the

t,

O

- a e~ e : SR L - P o~ ,,..A -~
High Court in CWRP Ne.018GC/2002 with respe

it must bs stated that it was sib silentic peirtaining
to the scope of stub-~sections {(2) and (3) of Section
14. The points referired to above had not  been
pérceived whileg the matter Was dizmissed in  iimine.
In this "backdirop, it cannct be tahken to be i the
peculiar facts, as a binding pigcedent.

2Z. Resultantiy, we answer the contitoversy, as
already rireferred to above, holding that in cases 10
which the emplioyees had been abscorbed peirmansntly with

the BSNL, the Central Adiministrative Tribunal has no

jurisdiction to adjudicate upon their service matteis
+i11 a notification unhder stb-sscticon (2) to Section
14 is issued.

23. In Tace of the findings we have iecoided
AaboveE, it becomes uininecessaly for us to  remit the
matter back to the relevaint Bencn Since this
Tiribuina)l has  no jurisaicticon Lo enteirtain the

g ' - A
(A.K.BhaNhdaii) {(J. K. Kai ’*fT##~#’ (V.35.A

a ; 3garwa1)
Member {(A) Member (J) Cha

irman
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