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CENTRAL ADMINISTRATIVE TRIBUNAL -
JAIPUR BENCH, JAIPUR

Thiz the ? %! day V1Q.(f , 2064

HON’BLE SHRI JUSTICE V. S. AGGARNAL, 'CHAIRMAN
HOM'BLE 3SHRI J. K. KAUSHIK, MEMBER (J)
HOM’BLE SHRI A. l.. BHANMDARI, MEMBER (A)

1) O.A. NO.401/2002

B. H. Sharma =77 3hei oL DL Sharma,
B0 274 Barlat Magar, Tonlk Phatalk,
Jaipur. ... Applicant

( By Shri F. M. Jatti, sdvocate )
—-versus—

1. Union of India through
Saciretary, GQoveriment of India,
Department of Telecom,

Sanchar Bhawain, New Dalhi.

2, Chief Gerneral Marnager Telzcom,

Rajasthan Circle, Jaipur.
3. Principal General Manager Telecom,

Jaipur District, Jaipui. ... Rzapandeints
( 8y Shri Tej Prabkash Sharma, Advocats )

2) 0.A. NO.402/2002

F. P. Sharina 3/0 Shiri Eizhan Lal Sharma,
R/0Q Mandawzr, Mahua RPozad,

Jaipur. e App1icant.
( By shri P, M. Jatti, Advocate )

—versus-
1. Union of India thraugh

Seciretary, Goverinment of India,
Department of Telacom,
Sanchair Bhawain, Hew Delhi.

z Chiet Gan2cral Manages Telecom,
Rajasthan Circle, Jaipur.

0]

Principal 3eneral Manager Telacom,
Jaipur District, Jaipuir. ... Reapondents

( By Shri B. M. Sandhu, Advocate )

3) O.A. NO.403/2002

hagar 500 Shici M. Hath Bhatnagar,
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R/ A-tha-2, Hotsing Board,
Shastri Magar, Jaipur. ... Applicant

{( By Shri P. M. Jatti, Advocate )
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-versus-

Union of India through
Seoretary, Govsirnment of India,
Departmant of Telecom,

Sanchar Bhawain, Mew Dalhi.

Chisf General Manager Telecom,
Fajasthan Circle, Jaipur.

Principal General Manager Telecom,
Jaipur District, Jaipur. ... Respondents
Shiri B. K. Zandhu, Advocate )

A. NO.404/2002

Ehaiw
R,"C) A
Jaipu

[Ox)

L]
ai~ Lal Mesna 570 Dhanna Ram Meesna,
JI1, Gordhanpuri, Galta Gate,
r. ... Applicant

Shri P. M. Jatti, Advocate )
-versus-

ion of India through

, Govsrnment of India,
epairtileint of Telecom,

anchar Bhawan, Maw Delhi.
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Jaipur UDistrict, Jaipui. ... Pespondesints

Shiri B. Il. Sandhu, &dvocate )

A. NO.405/2002

. ... Applicant

—-versus-

0

n of India through

=tary, Goverimeint of India,
rtment of Telecom,

ar Bhawan, Mew Delhi.
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Chiet JGensral Ma
Pajasthan Circle,

Principal General Manager Telecom,
Jaipur District, Jaipur. ... Respondents

Shiri B. N. Sandhu, &dvocate )




6) O.A. N3.406/2002

Manohar Singh 3/0 Ram Chandra,
R/70 Vill., & P.O. Chomu,
Distt. Jaipur.

( By Shri P. N. Jatti, advocate
-Versus-

. Union of India thirough
Secietary, Goverinment of I
Department of Telecom,
sanchar Bhawan,

New Delhi.

2. Chief Geneiral Manager Teles
Rajasthan Circle, Jaipur.
I Frincipal Gengral Managsi

Jaipur District, Jaipur.

{( By Shri B. M. 3andhu, Advcoat

7) O.A. NO.407/2002

-

E. L. Svaranbar &0 vanhiavalal
R/ Vill., & P.O. Jetpura {Chomu
Jaipur.

( B‘], shiri FP. L. Jt:'ltt/11

Advocate

—versus-

1. Union of Irdia through
SEoretary aoveriament of
D:Darumcnb ot Telecom,
Sanchar Bhawan,

New Delhi.

2. Chief Ganeral Managsr T=21e
Rajasthan Circle, Jaipur.

I Principal Gznzral Managsr
Jaipur Districh, Jaipur.

( By Shii B. H. Sandau, Advocat

F.E.laposor 570 Ronak Lalgs

Shipra Path, Manzarovar,
Jaipur.

( By Shri P. N. Jatti, Advocate

—Versus-

N

Applicant

ndia,

SO,

Telscom,

e )

Swarantar,

),
... Applicant

)

India,

SO,

Talaoom, _
... Respond2a2nts

2 )

P House Ho.77,/140, Arawali Mara,

... Applicant
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. Union of India through
S=oratary, Governmsnt of India,
Depairtment of Telecom,

Sanchar Bhawan,

New Delhi.

z Chief General Manager Telecom,
Rajasthan Circle, Jaipur.
3 Principal General Manajer Tslacom,
Jaipur District, Jaipur. ... Respondants

{ B8y shri Tej Pralkash Sharma, advocate )

ORDER
Justice V. 5. Aggarwal :
The dzcizion of the Apes Court in the cass of 8.

FP.8ampath FKumar wv. Union of India, (1327) 1 3CC 124,

focuzasd  upon the factuzl pozition which oocazionsd
the  adoption of  the theory  of alternative

inatitutional mechaniamse., The Supreme Sourt held that
the theory of alterinative institubional mechanisme was
valid., It was attempting ©o reimedy  an alarming

practical situation.

decizion of a Larger Bench.in the caze of L.Chandra

Tha  Suprems  Couirt held that clauzs 2 (3) of Articile

223-A  and clause 3(d) of Article 322-B to the avtent

1 1)

they exclude the Jjurizdictiion of the High Courts  and
the Supreme Sourt i their powsrs of judicial revisw
Were unconstituticnal. Section o8 of the

Adminiztrative Tricunals Act, 1525 {foir zhort, "the

Act™) ol the  same linea waz also heild to  be
nconstitutional. The Supireme Couirt held  that  the

g~iaionsa of  the Administrative Tribunals would be

subj=ct to judicial review bafore a Divisicn Banch  of
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the High Coiirt within whose jurizdiction, ths Tribuna
concerned  falle. In the penultimates Paragiraph No.53,

the findings ware recorded az undsi:-

"q99., In view of the r:a:&nind zdopted
by uz, we hold that c1auu ”’d) ot Article
22i~-8  and clause Z{ad) of icie ZZ23-B, to
the evtent they axoluds risdiction of
the High Courts and the ourt under
Avticliesz 228/227 and 32 Litution,
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are unconstituticonal. fection ;J

and the "svclusion of Jjurizdicticon” clauses
in  all other leaizlations ernacted under th
a2giz of srticles 323-4 and 323-B would, t

ﬁ (Is C ([:

the eame evtent, be unconztitutional. Th
jurisdicticon  conferred upon the High Couirts
under  Articies 22867227 and upon the Supirsme
Court  under Article 32 of the Sonstitution
is a part of the inviolable bazic structure

of our Constitution. While this
juriediztion caninot bs custed, othei- courts
and Tribunals may pasirform a aupp1ementa1

role  in dizcharging the powers conferred by
Articles 228/227 and 32 of the Constitution.

The Tribunales created under Article 323-A
and bArticle 3222-B of the Constituticn are
poszezsed of tha ocompeatence to  Leat the
conehitutional validity oT statutory
provizicna and ruleas. ATl decisions ofF

3
these Tribunals will, however, be subject to
sorubiny before a Divizion Bench ot the High
Court within whose jurizdicticn the Tribuinal
concerned falile. The Timibunme
neverthalszz, continue to act Tik
firet 1ins tan e in respect of the
law fror wi N th‘i“.‘_y’ havs hbeen CON
It Wwill not, therefors, te
Titigante to directly approac
Court even Cases wners thV 4
viraezs of etatuturv 1ﬁg1h1ﬂt?i
where thsa legizlation which o
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particular Tribunal iz challenged) b/
ovairlooking the juriadiction of the Tribunal
concsrnsd.  Section S506) of the Act iz vaiid

o he interpreted

and constituticonal and iz to Lk
in the mannsr we have indicated.”

2. The law started taling =z chap=. Hercetorth
the arders of thiz Tribunal ars subjzctad to judicial

review before different High Courtz. The difvereint

High Courts process=d and interpreted the provizions
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the Centiral Adminiztirative Tribumal becams a Tribunal

Tike any othsr Tritunal whose ord

=13 ars zsubjectad to

judicial review becauze judicial review iz one of the
basic structure of the Constitution.

4., In the decizion rendersd by the Supreme Court

in  ths cazs of 8tate of Oiissa and Ors. . Bhagaban

rangi  and Ors.,(1335) 1 500 2333, the Supr&me  Sourt

o
ar

feld that the Ldminisztrative Tribwnalzs would be bound

)

by the decizione of the High Courts. At this

o

tags,

I}

ve would hasten to add that we are not delving  into
the veved queation that was raized az to what woula be
the position of the Adniniztrative Tiribunals  where
giffarent High Courts have opiinaed and interpireted Jaw
diffeirently becauze  the Centiral Adminiztrative
Tribunal iz one having differant branchss all over tha

country.

5. Once the decizion of a particular High Court
ies bindimg, the only ercepticns brnown are wheather the

orderz have beesn pazszed in  lVimine without giving

iona which are

"y

reascin: or thsy are obiter dicta deci
=i incuriam and sub =ilentic. We bnow from Article

141 of the Conztitution that a dzcizion of the Supirzme

ip

court bindsz all thes courts and the Tribunal=z. The

b))

-
L

L

Cupremnsz  Court in thiz regard has repeatadly held th:
decizions which ars per dncuriam or zub zilentis will
ot he a binding precedent. We refer with advantage

>f

to the  Apes Court judamsnt venderad in the ca

3]

]

¢

Municipal Corpoiation of Delhi v. Guirnam Faur, (1323)
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SCC 101 wherein this principle hacs besn  emphasiced

in clear terms holding :

"11. Pranouncemsnts of law, which are
rnot part of ths ratio decidendi are classed
as obiter di_ua aind are not aufunr tativa.
With aill gapast to the learned Judge who
paszed thc ord—r in Jamna Das casze (Jamna
Das v. Delhi Adininiestiration, Writ Petition
Ho3.951-52 of 1934) and to tnw lzarned Judge
who agreed with him, we cannot concede that
this Court iz bound %o follow it. It was
delivered without argument, without
reference to the relevant pirevisziona of the
ACt coinfertring ENEEES powelr  on the
Municipa1 Corporation to direct removal  of
encroachments  from  any publiz place tike

pavemaints o publiic atraetz, and without any
citation  of authority. Accordingly, we do

|
ot proposse o uphold the decizion of the
High  Court becauss, 1t seswmes to us that it
is wrong in principls and cannot he

justitied by the tarme of tThe relevant
piroviaiona. A decizion should bhe tireated az
given per dncuriam  when it ie  given  in

ignorancs  of the terms o7 a statuts or of a
rule  having the force of 5 ztatuts. So far
as the ordsic  shows, o argument Was
addirzzz2d to  the Cour ot the gueation
vilethesr or not any d1re;t|0i could propeirly
bes madz compelling the Municipal Coarporation
to conztiruct a 2tall at ths pitfh.ng site of

9
L.

a pavemnsint squatter. Prof=ezsor

Fitzgeicald, editar  of the Sa1monk ol
Jurisprudence, 12th edn. erplaine the
concept  of  =ub 2ilsntio at p.15% in thase
words :

A decizion pazzes sub silentio, 1in
the techinical sense that has come Lo be
attached to  that phraze, when the
patrticular point of Taw invelved in the
decisicn iz not percaived by the court
o  present o oite mind.,  The court may

conaciously decids 1A favour of one
party becausz of point A, which it
considers  and n~uuuunfa: upcn. It may
be shown, howsver, that 123ically  the
court  should not have decided in favour
of the particular part/ un1ess it also

decided point B in his favour; but
point B wasz not arQUOd ar uwha1d~|é “)

o

L
ths court. In such circums s
although point E was logizally 1nvo1

in the factz and although ths caze had a
specitic cutcomes, the decizion iz not
authority on point B, Point B is2 ¢

to pass sub silentio

———
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12. in Gerard . Worth  of  Paridis
Ltd. () (1356) 2 A1l ER a05{28), the only
paint argued waz on the Guestian of priority
of the claimant’s debt, and, on this
argument  being heard, the court sranted the
order. Mo consideration was given to  the
gueztion whether & jarnishes arder  could
properlty  be made on an account standing  in
the A oF the Tiguidatar. When,
th@rafore, this vary point was argued in  a-
subzeguant <caze befoire the Court of  App=al
in Lancaster Motor Co.  (London) Ltd. V.
Bremith Ltd., {{(1&41) 1 VB 878}, ths court
held it=zelf not  bound by its  previous
d‘:""‘:1"ll. Sivr Wilfriad Greens, M.R., said
tha ne  could not help thinking that the
pmiﬂt oW i s&d had  been deliberately
passed aub i by counzel in ordeir that
the pointk tance might be decided. He
went on hat the point had to  be
decided by arlisr oourt before it ocuild
male  the order which it did; rneverthelszzas,
gince it was adecided Twithout argument,
wWithout 2ference o the crucial waoids  of
the ru1e, and without any  citation of
authornty", it was not binding and would not
e Tollowsd. Pracadants sub silentic  and
without argument are of no  momsnt, This
rule  has sver since been followsd. Ons of
the chief reazons for the doctrine of
precedant iz that a matter that haz  once
besh Tully argued and d2cided should not he
allowed to be recpensd. The weight accoirded
to  dicta varies with the type of  dictum,
Merz cazual evpreszions carry no waight  ab
all. Hot  every passing awp*ee=1or of &
judge, however, eminent, can be treated as
an ey cathsdra st 1b~m¢nt, having the vweight
of authority."” (Empnazis added).

zaid decizion haz bzen followsed by thse subzaguent

& Antr. wv. B3ynthetics & Chemical Ltd. &

(13dt) 4 S36  122, The Suprems  Court held
deciziong sven of tha Aper Court which are

Ntico  would not be & binding prscedent.

findings of the Supreme Court in thiz regard are
41, Doez  thiz principle evtand and
apply to a conclugion of law, which was
neither Fatae ot rreneded by any
congideration. In obth2y words can such
CQHC]U;TOH& be conzidered az declaration of

xcizion of the Supreme Court in the case of State of
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law? Here again thes English courts and
juriste have carved out an erception to the
rule of pracedents. It haz been evplained
as ruls of sub-3ilentic. "4 desizicn pasaes
sub~silentio, 1in the technical sense that
haz come Lo be attached to that phirass, when
the particular point of law invelved in the
decision iz not perceived by the court or

_present to its mind."” (Salmond on
Jurisprudence 12th Edn., p.153). In

Laincasteir Motor Co. (Loindon)  Ltd. V.
Bremith Ltd. the Court did ot Tesl  bound
by the eairlier desizion as it was  rendered
‘'Wwithout any airgumnsnt, without refetrence to
the oirucial words. of the rule and without

any citaticon of  the authority’. It was
approved by this Court 1in Municipal
Corporation of Delhi v. Gurnain FVaur. The
bench held that, 'precedents sub-silentio
aind without argument are of no momznt’. The
courts thus have taken recouirse to  this
principle for relieving froni injustice
peirpstirated by unjust precedents. A
decision which ie not =2x<press and is not
founaed o ireasons nhor it procesds  on
consideration of iszsus cannot be desmed  to
be a law declared to have a bhinding effect
as iz cobtemplated by Article 141.
Unifoirmity and conzisztency are core of
judicial discipline. But that which ezcapes
in  the Jjudgment without ahy occasion is not
ratic decidendi. In B.Shama Paoc v. Union
Territory of Pondicherry (AIR 1367 &2 1480)
it was observed, it i3 trite to zay that a
decision i3 binding not because of its
comciusionas  but in regard to itz ratin  and
the principles, laid down tharein’. Any

declaration or concludien arrived without
application of mind or preceded without any
F2ason cannot he deasmed to be declaration of
law or authority of a gzneral nature hinding

as a precedent. Rzstirained in dissenting or
overiruling is fTor sabe of sz2tability and
uniformity but i

SAay =
gidity bzyond reasonable
© =

1imits is inimizal growth of Jaw.”

- pitinciples which  bhecaine

the

the

G. It is thessz
subject matter of  conhirasEirsy before us in
connsctan applicationsz. Facts vere admittedly
identical except That in the casze of B.N.Sharma.

super

2172002, hne had superannuated on 20.11.2001.

case of R.P.Sharma (Gh Ha . 4QIZ/2002)Y,

annuaticin has alr=ady ocscurvad on 81082, 200!
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the cases of 3.K.Bhatnagair (DA Mo, 402,/2002)

]

L2001 Deep Chand (GA No.406/2002)

1

1.10.2001; Manchar Singh . (0A N0, 40G6/2002)

)

[$>]
-

L2008, and R.Kk.Kapoor (DA Mo 405,/ 20al)

L2001, So far as Bhanwar Lal MHeena

No.404/2002)  and  B.L.Swarankar (oA He . 407.72002)

conoeirned, they are a2till working with

ohdents.

T T e p—

applicante

7. By virtus of their sepairate applicatio

the corrigendun dated 2.3.Z20061.

quazhing from this Tiribunal. The order of 28.3.200

bzen pazaed by the Bharat Sanchar Migam Ltd.

"The Ffollowing Sanior

supairvisora wers promoted to o Grads-IV as
Chisf Telaphons Supsirvizor in ths pay 2sals
nf Ps&.GRO0-10R00  (Pre-revissd I000-3100)
through  creaticn of supsrinumsirary posts  in
acoordance  with DOT detter Ho.2I1-¢/34-TE.II
dated 2.42.1935 and 13.2.18%7 fFrom the
datzz zhown againat 2ach, on notional Lasis.
Later on the officiala Foling o be

ineligibla for  Grade-1V piromot ion in
accordance with 0OOT l=tizr Ho . 22-6,54-TE.II

dated ©.3.28, and weie ta be revertesd
immediately, but diie to Status quo
maintainsd by ths order of Hon'ble CAT Banch

Jaipur thay could not o2 raverted.

Mow as per ths sourt dirsction, they had
bzean aervad aANow SaRUSS ryhices
Repiszsntations recsived from the officials
have been 2vamined and airs ot comsiderabis
to be continue as Chie?T Telepnons
Suparvisor.

Mow the following ChieT Teiephone
supervisarz are hersby Feverted to the cadre
of 8Sr. Telzphone Supeirvisor with effect
From So.3.z001 ASM O in BIR O Grade-I11 pay
scale  of Ps.A000-%5000 without any pay
profechtion and ars Further placed in the pay

have impugrned ths orders dated 139.3.20501

_—— T ————— —
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scaje of Rs.H500-53000 with effact from the
dates showin =9ainst each due to antry in
restructured cadrs, in  pursuance of DOT
letter Mo 1-358/MPP-93 dated I0.4,.19%9",

A corrigendum even had besn issued on 2.5.2001 which

reads

"Date of reverzion to the cadre of 8r.
Telephone Supcrl1uur in BCR SGrade~II11 shown
as  JH8.8.72001 A/H AR Para III of this office
memo o ST-4/36,/V, 13 dated 23.2.2001  may

Kindly bza read as 0.1.1339 AN

sd/~
Divisicihnal Enginesr Prnonzes {(Admn. )
O/0 The Principal GMTD, Jaipur-30z01i0"

3. Admittedly, the applicants are Grade C7
employees. Earlizi they wers in the Department of

Telecommunication.

9. Learined counzel  for the applicants had
cointendsd that th: applicante would continue to have a
cause against  th: Union of India. Some feahie
argumsnte  in thiz regacrd werse addressed. Thearefoire

Hp

before procesding further, the

2aid controveiray must

be set at rest.

10. The Ministry of Communications (Department

=
~h
-
O
®

of Telecom Sarvicedl on 20.8.2000 had izsu=zd an 0O
Memoramdum pertaining to zetting up of BSNL  and
transfer of staff. The Goverament of India  had
decided to transfer the buziness of providing telecom
services in the country which were currently entrusted
to e Dzpartment  of Telecom Services and  the

Departinent of Telecom Operaticnz., It was proposed to
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and running the telzcom Tactoitiezs to the newly st u

COPany,

had  only

licenzing,

..12_

the buzinsss of providing telesom  zer

f.&., BESHL From 1.10. 2000

LJ

Fretained the function of policy  forma

wirelszs ERECtirum Managemsaint

administirative control, =tc.

11.

cCompany

(0]

n

Para 4 (1

")

(V)

taff, it

taff for

Since it wasz to tale sometime Tor th

[1})

to Finalizs  the tzrm: and conditiconz

c28

The Government

tion,

was Jdecided to give an opportuinit ) P
exarcizing their optionz: in thiz  regai

and (v) read :

The &ztablizhment (officers, =taff,
anplovesd and industirial vorbers)

cancticined for evchangszs,'offices, 1in

various telacom circlea, metro,
distiricts of Calcoutta and Chennai,
proisct ecircles, civil, electrical and

architectural wings, = maintenance
redions, spacializad telecom units
namsly Data Hetworkz, Haticonal Cantie
for Elsctrainic Switching, Technical and

Iy
Davelopmant circle, Guality Az
circle {evecapt TEZ), tra
instituticms, other units like te
factoriea, storez and 2lzctrifica
projects  of DOT/0TE, DTS (helongin

various  orJanised sepvices and  © dre

given in Annavure-A to thisa Jatter) an

pozted  in these ocirclsz/offices/units
wWill ztand  tranafarred o Bharat
Sanchai N1gar L. a1ong with their
posts on =vizting t2rms and conditions,
on as iz where is baziz, on  desmed
deputaticn, without deputation
allowancea, with affeact fiom 3t
DOctober, 2000, i.e.,the date of bing
ovar  of  Telaco operations by the
Compainy fiom DTS & DTO.  Bhairat fanchar
Migam Ltd. will avarcise control  ana

sUpervizaian ﬁf ztaff worling againzt
these posts.

Officersz and staff 2hall continue to he
eubgacf o 3all rules and reguiations as
Al applicablse to G

i'r1ud1n9 {

time az

[

he  Company

0




options. Thzivr pay scalez, salaries
and allowances will continue to  hLe
Joverned by =vizting rules, regulations
and orders.”
Al Office Memorandum <ven izzued on 20.9.2000

o
W
[wy
. or
Wi
ar
=
-
[11]

pertaining  to  transfesr of aszets and liabilities of

Departinent of  Telecom Services  ard Departmsnt  of

12. It appsars  that on 2/3th January, 2001,
there  wWas an agreement 2igned with the thires  Staff

Federations of Group "C7 and ‘D7 employvess  vegarding

optionz  for abaorption in BEHL. It was d=cided  that

four copi=zs of  the option form with one sst  of

provizional  terms and condition: was: Lo be  sent to
each of the smpioyses of Group 'C7 and D7 by
15.1.2001  to complets the zaid procezs. Admittediy,

as it was a0t b=ing dizputed during the course of

submizziong that the applicants had srercized the zaid
cpticn  and  an ordzir had bean pasaed abeorbing  Giroup
¢ oand LT amployess.  In fact in the  applications,

thaire i3 no plea raized that the applicants had not

erarcised thzir options nor a controversy was  raieed
in thia iregard. Therefors, ws hold that the

applicants had been abzsorbed in the BSML.

13. Since the applicants had filad applications

ferrad to above in thi

)

Tribunal, an objzction haz baen taken on bshalf of the

i

Fespondents that this Teibunal has no juriadiction to
zntertain  the app11c:tians.€iting a deciaion of  the

Hon’kle &ingle Judges of the Fajazsthan High Court  in
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the case of R.A.Mangal & Ors. v. Union of India &
Ors., CWF Ho.6126/2002 randsiad on  16.9.2002, 4he
Teibunal  felt that beeping in view the nature of the
contiroversy, a larger Bench zhould be constituted and

the Tollowing quezsticnzs wers posed Tor consideration

il

"1, Whether the Tribunal has
urisdiction on  all seirvice matter in
respecy of  zervice matters of central
goyeirnment  employeess  whao are on deemed
deputation toc BSHL or only in respect  of
cause o7f action ralating to their parent
department €.3. diaciptinary pirossedings,
retiral benefits, promotions in their
department  =2tc  and ot for the cause of
action Wwnolly aricen from BSNL e.g.
tranzfer, pronotisn 2t by PSNL.

z. Whether the Tribunai has
jurisdiction on  all service mattar  in
respect o Z3irvice matters of central
government emplovess, the causze of action
for which related to a period prior to  the
abzoirption of zush zmployass in BSML. "

We do not dispute the importancs of the above-said
guestion, but Fkeeping in view the nature of the
contraversy, we  are not anawering the dispute as  to
the Juirisdiction of thizs Tribunal when a  Government
employse ia on desmed depubation with the BSML because

it did not arise during the courze of zuhiwissions an

Do

vie had made cuirzalves ciear to the Memherszs of the Bar
that thiz quezticon can be gone into whenever it
arises. We are alzo, thzrafore, not inclined to  ac
intoe  the cther questions which are co-related theiretn
and are confining ourzslves o the controaversy as  to

if  this Tribunal haz the Jurizdiction on gervice

(3]

I}
Dl

matters with re o the Centiral Governmeint

1}

P

1

enployess, who have been absorbad in the BSML.
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14. 1t appears that in the case of R.A. Mangal
others (zupral, whe had auffered an order of
Feveirsian  and werse emploveess of the Department of
CommUnications, the  learned Single Judae of  the

Rajasthan High Court held:-

"Impugning  the orderz of revarsion the

petitioners, who are the employeszs of
Depactment of Communication Union of India
rave, in the instant writ petition, sought
promoticon on the post of Chief  Zupersizor
{(Telecom); 1in the Grade IV in the pay scale

of Rs. GROD-10800 continucuzly w1thout any
break with all conzequential benefits.

z. I have heara Mir. Suszhil Fumar Jain
Tearnsd counzel appearing for the
petitioners

3. Iin purzuance of the povers conferired
upon it by <lause (1) of Articie 322 A of
the Conatitution Parliansnt enacted the
Adminiastrative Tiribunals asct, 1285 (Act 13
of 13386). Chaptzr III of the said Act
conziztes of -éCtTuF‘ 14 to 18, Secticns 14,
15 and 16 of the zaid Act deals with the
jurisdiction, powers and authority of the
Central Administirative Tiribunial, the State
Administirative Tribunals and the Joint
Adwministrative Trivunals reapschively.
These provizicns make it clear that evcept

Tor the jurizdiction of the Hon’ble Supreme
court,  the Tribunzls under the Act 12 of

)

1385 will pozzess the Jurisdiction aind
poweirz of every other colirt in the country
in  reapzct of all s=ivice related matters.
Their Lordzhipzs of the Supreme Court in L.
Chandira Fumar va. Unien of India (1367) 23
SCC 261 indicated in para 22 thus -
39, In view of the reaszoning
adupted by ue, we nold that clause 2
(d of Articlse 2Z2:-2 and 2lause 2 {d)
of Article 323 B, to the e~tant they

exclude the jurisdiction of the High

Courta  and  the Supreme  Court under
Articlas 226/227  and Iz oF the
Conmstitution, are unconstitutional.

Section LR the Act  and the

g=clugion of juriediction” clauses in
all other legisiationz enacted under
the aegis of Articlesz 322 A and 223-B
would, Tt the zama evtent, be
unconstitutional. The jurisdiction
coinfeirrad  upon the High Courts  under
Articles 226/227 and upon the Supreme
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Colirt unde i Article 22 of the
Constitution is a4 part of the
inviolative bazic 3t

ructuire  of  our
Constituticin. While the juirisdicticon
cannot  bes  ousgted, ctheir courts  and
Tribunals may parform a  aupplemaintal
role in  discharging the  powers
conferired oy Articles IIZE/227 and 32
of the Constitution. The Trikunals
i wnder  Article 3Z2 A
32i-8 of thz Gonstitution
of  the competanr@ to
Etitutiona ”"11d1b
provizions and rulss,
of  these Tribunals
i, bz 2ubject to sciruting b
Divigiaon Bench of the High
ithin whose jurisdiction the Trib
x fallas. The Tribunals
continue Lo act
ingtance in =
aw for whicn they have
It viill not,
lTitigants to
h Courte aven
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directly approach the Hi:
in cases where N2y quas
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ons (ew
& legizlation which creat
uhc in ular Teibunal dc ‘ual1cngcd)
by Gver l1ng the JH|1=d1uunmh of tha
Tribuna concerted. Section B {6) of
the Act iz valid and conatitutional
and is to bes interpreted in the maniner
we have 1nd1rat~u.' '

[1 0 ] (b €
i ot i

Ll‘l

4. Mr. Jain learnsd counsel canvassed
that the petiticine aire the emplayee of
Bharat Sanchar  Niasam Limited which is
amenabnle o the writ  Jurisdiction under
Articie 226 of the Consgtitution. I am
unable Lo perauads myss1f to agres with the
submisainin. I am of the opinicn that the
petitionsrs  zhould firzat approach to the
Tribuna W therearter if they feel

al
aggrisved agjainst the crder of ths Tribunal.,
thay are at likerty to ae mady befors
the Division Bench of t

5. The Jjurisdiction of thiz Court 3
epreazly ousted by ths Act 12 of 19328 n
respect of all zervice relatzd mattars.

sultantly the writ petition atands
a3 not maintainablie.”

15. The l1zarned counszl for the rezpond
coittended  that  the decizion rendered by the 1=

Single  Judgs iz sub zilentio to the bazic quest

XN
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pertaining  to the jurisdic%ﬁ&n and furthsr in the

opening paragraph, it had besin pointed  that  the

petitionsrs before the High Court are the employaes of
Dapairtment oFf Communication of Union of India while in
the penultimats paragraph, it hasa been held that they

care  the =mployees of BANL and perhaps that iz why the

gecizion  has  hbeen recordsd that fivstly they  zhould

approacn the Central ddminiatirative Tribunal.

16. THs Act had beasn enacted te provide for the
adjudicaticon  or trizl by Adiwinizirative Tribunmals  of
disput=zs  and comp1aints viith r%sp@ct to recrudtment
and onditionz of zervice of perzons  appointed o
public  zervices. It wazs an altermnative Torum Lo
provids evpaditious digposal of applications
pertaining to 2ervice matbters. The Act  spacifically
pirovided as 1o under wWhat circumstances, thiz Tribunal

was tr have jurizdiction. S=ction 14 reads:-

“14., Jurisdiction, powers and authority
of the Cential Administrative Tribunal - (1)
Save as otherwise evprezszly provided in this

Act, the Centra Admiriztrative Tiribuinal
zhall exercize, on and from the appointed
day, alil the Jjurizdiction, powsras  and

Y

authority evzrocizable immediately befaore
that day by all courts: (2xcept the Suprame
Court in relation to-

(a) recruitinent, and matters oconceirning
recruitinent, to any A11-India Service ar
te  any civil zervice of the Union nc/,a

civil post under the Unicn or ©0 a EGDL
&

-
connected with defence or in the defence
zeirvices, h~1n;, in eithar caze, a3 post

filled by a civilian;
(b) all zervice matters concsirning-
(i) a wmember of any A11-India S=rvice;

(i1) a person [not being a member of an
AT1-India Service or A pEraon
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referred to in clause (c
appointed  to any oivil e 0
the Uinion or any ¢ivil post  und
the Union; or

(iii) a civilian [0t being a member of
i All-India S2rvice oF a  peiraon
eferred to in clause (c)]
ppointed  to o any defence csarvices
I a post connected with defe

o0

=3

O‘;\'

and pertaining to the service of such
member, pEit3on or civiiian, in
cUnnectwﬁh with the affairs of the Union
o of any 3Svate or of any 1o0cal or other
athority within the terrvitory of India
orr undeir the control of the Government
of India or of any corporation {or
society] owned o contraellad by the
Governmeint;

{c) all service matters pertaining to
service in connsction with the affairs
of the  Uniaon :ncern1ng A person

appointed to  any service or post
~efarred to  in sub-clause (ii) or
sub-clause (111) of clause (b)), being a
peiraoin whose sarvices have besn placsd
by a State Governmznt or any local  or

other authority or any corporafinn {or

sociaty or other body, at the dizposzal
of the Central Govarninent  for  such

appointment.

[Explanation.- For the removal of doubts, it
is hereby declared that referenzes to
"Union” in  this zub-section shall be
conatrusd as including refersnces also Lo a
Union territory.]

() The Cenbra Goveriment  may, by
notification, apply with effect from such
date as may be specifiad in the notification
the provizions of sub-z2ction (2) Lo local
or other authoritiszs within the territory of
India or under the contirol of the Governmant
of India and Lo corporationz [or socizties]
ocwned or controllzd by Government, noht being
a local  aor other authority or ~corporation
[or szociety] controlied or owined by a State
Governmant

Providad that if the Central Government
conziders it expadient <o to do for the

purpcze  of facilitating transition to  the
scheime as enviszajded by this Act, different
dates may b2 ac zpecified under this
sub-section in regpect of Jifferent claszes
of or different catedqoriss under any class
o7, ocal o other authorities or
corporations [or sovoizties].

(37 Save az otherwisz expresely provided in
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this ACt, tThe Centra Administrative
Tribuna zhall alzo svercise, on and  from
the date with effect from which the
provisions of thiz aub-s3=2ction apply Lo any
1ocal o obther authority or corporation [or
aocisty], all the Jjurizsdicticn, powsrzs  and.
authority evearcisable immediately befoire
that date b" all courts (s<cept tha Suprems
Court) in relation to-

(&) iresruitment, arnd mattsrs concerning

reoruitment, b
connection Wit
local  or otheai

2 any services ar post  in
h +hs affaira of such
autharity or corporation

[or snciety]l; and

(b) a1l cervice matteirs conceirning a3 pereon
Lothar than a perzon referrad to in
clauze {a) or clauze (b)Y of zub-zecticn
(131 apprinted to any service oF podt in
connecticin with the affairs of such
Tocal or other authority oF corporation
{or socizty]l and artaining to tha
servics of such peracn  in connsction
with such affairs.”

ie  the acireation of the
strength fTrom  the prov

High Courts are courts

having powse  to judici
ibunals.
viould be depozitory o

provizion has  been mad

have tha jurisdiction t

because when the zam= 13
to  aub-zection 1) to

waild be void  being

= menticned that this Tribunal
Act ahd drawse itse power and
iziona of thes Act, while the
of constituticnal jurisdiction
ally review the orderz of the
& dezcribed that thisz Tribunal
powars  for which no
2, If this Tribunal do=s ot

o entertain the application

0

Jd=lve inte the proviaions of

(21 af Zection 14 of +the Act

ir=ad with clauses (b)Y and (c)
Section 14, it olearly hows




I

the applications pertaining to enplicyees of local or
other authoritiea or other autonomous bodiss unless a
notification 1in this regard iz issued A Full Bench
of this Tribunal in the case of K.K.Singh etc.etc. v.
Union of India & Ors. etc.etc. in OA Mo.93/1997
decide on 20.11.185% and reported ag  (1987-2001)

A.T.F.B.J 257 had considersd thiz qusztion and held:-

"15. In the iesult the referencsz is answered
as under:

"Excepting those specifically covered by
clauses (b)) and (c) of Sechion 14(1)
A.T.Act, the CAT has no Jjurisdiction to

entertain applicationa from employees of
lecal or othar authoritiss within the
territory of India or under the controil
of the Govi.of India and to corporations
it socistizs owned or contrallad by Govh.
(ot being a local or other authority or

COFQOT 5#1 N O ociet/ controlled or
owWne by a State Govi.) unless the zame
have been notified undeu Sec, 1402
A.T.Act"

The 3aid guestion has kzan gone into morse often  than
once thereafter. The Jaipur Bench of this Tribunal in
the case of Ram Pratap Meena v.Union of India and
others in OA Mo, 446/2001 decided on 4.4.2002 when a
similar 1pp11 tion had been filed zeelbing auashing of
the ordeis which are uinder the gare of this Bench had

atloved the zame. However, we maks it clear that the

Jaipur EBehch was not concerned at that time with the
guastion as to it it had jurisdiction to entertain the
application or not. In the case of D.R.Balai v.

Union of India & Ors. in OA Mo.572/2001 decided on

25.5.2002, a similtar relisf had been claimed and the

Jaipuir Bench had allowed the samem Az refarred to
above, this guestion had not been gone into as to  if
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this Tfibuna1 had Jjurisdiction to entertain the
application against the BSNL. It had followed the
earlier decision 1in the case of vRam Pratap Meena
(supraj. Theirefoire, the zams would not be a binding
principle because the guestion tﬁat'is alive before us
had not  been considered by the abovesaid decisions.
The Jaipur Benhch considered thiz quection only in the
case of Panna Lal Yadav v. Union of India & Ors. in

held that

Q]

CA Ho.546/2001 decided on 22.8,2002, It wa
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in the abzencs having been issued
under eub-section {27 to Section 14, the BSNL being a

registered company, 1ts amplovess cannct be treated a
’

N

employees of the Centra Government, and the

application was held not maintainable.

18. At this stage, we refer with advantage 0o
the decizion of the Chandigarh EBench of this Tribunal
in the case of Phuleshwar Prasad Singh v. Union of
India & Ors. in  OA No.11186-CH-2002 A OA
NOo.1128-CH-2002 rendared i 5.5.2002 (reported as 2002
{(2) Administirative Total Judgments 297). The

Chaindigairh Bench was concairned with many guestions and

-

ohne o thoze was as ic hefors this Bench. It was

1]

held:

~"The - persoins directly recriii
appointed and absorbed be/in BSML are  in
fact the emplovesz of BSML  and, i
abseinos of a Hotification under Section 14
(2) f the Act, this Tribuinal has no
Jurisdiction, power or authority to
entertain and adjudicate their disputes with
regard to their servics matter aven  Lhoush
it pertainzg  to the period prior to  thedir
absorption. This category of ths ¢MDTU/9¢
undoubtedly falles beyond ths anbit of  th
jurisdiction of this Tribunal.”

C\.O
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19. The Bombay Hiagh Court in th

Sanchar Nigam Limited.v. A.R.Patil and Ors., 2003 (1)

S5LR 336, had alsn the occasion to congider the eaid
controversy. We are consciouz of thae fact that the

facts before +the Rombay High Court were little
different, but sti11 the High Court did axpress
themselvesz in thiz regard. 1t held that this Tribunal
shiould not have =ntertainzd the petition of the
employe=s absorbed in the BIHL. We take liberty in
reproducing the zaid cobservationa from the judgment of

the Bombay High Court

“"From thsz above it will be  abundantly
clear that the respond2nts ars emplovees of
BEHL and they being officerz =hall continue

:_n
0D
£§)
(D]
)
[aR

to be subject to all r regulations
!

as are applicable to Governm=nt servants.
These clausges clearly meant that they wil
b employesz of BSHL and BSHL will have the

2

right to tranzsfer thzm az employees but that
transfer will bz zubj=ct to the rules and
regulations  that are applicable to  the
Government of India. Even  the @mp.ﬁye S
have  contendsd in the tranzfer applications
that their tranzsfers are against P and T
Manual. in para 7 of the memorandum it s
very clearly observed:

)

"(vii) The management of Bharat Sanchar

Nigam Limited z2hall have Tull powsrs and

authority to eff=ct tranaterz of a1l the
aff at all levels working under it."

In the face of this the Tribunal could not
have held that it haz the jurisdiction.

1Z2. There is yet another aspect which
has to b2 loobked into and that s taking
Judicial notice of Government decisions
kiiown to have been taben and acknowledged by
autihorities  judicial  and guasi Judicial
gecizionsg to convert the department of
Telecommunications MR VML Was made
pubilicly. I+t was bknown to one and alt.
Existence of BSNL iz a fact of winich
judicial notice can be taksn and has  hesn
tabzn by the Centiral administrative Tribuna
in dite Caloutia Bench as also  its  Bombay
Banch while dealing with +two different
Cases. Once itz therzfore recognized  and
acknowledas by the Tr1buna1 itzelf that BSNL
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iz a legal entity it lhas  become into
evigstence. The Tribunal stiould havea
resicted evercise of jurisdiction It
should- have avoided unwarvanted evercize of
Jurisdiction in tranefer matters.”

The Deini High Court in the case of Ram Gopal Verma v.

2 (1) 8sLJ 2352 also

C
.

Union of 1India & Anr., 20
considered the said controversy. Before the Delhi

High Court, there was no dizpute that the Mahanagar

Telephoine Migam Ltd. (MTHNL) Was 2 company
incorporated undsr  ths Companies Act and had a

3
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distinct legal entity. The only fact ad
the Delhi High Court waz that the 21 oyYses were npotb

n (1) to

0

covered by the provizionz of sub-secti
Section 14 of the Act. The Celhi High Court referred
L& sub-szcticng (2) and (21 of Section 14 and held
tha Receszarily a notification had +o be issued
before thiz Tritunal would have Juriediction to deal

with the matter. Th findings of the Delhi High Court

1

~
=

read :

1A

. A combined reading of the two
pravigions  shows  that provisions of
gub-szotion & could be applied to lacal  or
cther  authoritiss under the control of the
Government  and to Corporaticnzs or socisties
owned  and controlled by the Goverimsit by a
Hotification to Gs izsusd by the Centira

®

Goverament. Mo such notification was
agmittedly isasused  t£111 date to  ertend

53
Jurisdiction of Tribunal to MTNL. That
being so, was Tribunal 2till obligzd %o
entertain  petiticnsr’s 0A challanging his
suspension order which waz passed by Geneiral
Manag=r of MTHL and which was not endorsed
Lo have e approved by General Manager of
MTNL and which was not endorsed o have been
approved by DOT. The answer in oUr view was

in negative becauze petitioner WAs
challenging zuspsnzion ordair passed by the
Chief General Manager of MTML cligpending him
firom  the post of SOE (Cablez), a post undar

MTHL and not from any post under DOT. L is
true that petitioner maintainzd hHiz lien to
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the TES Group B service in DOT but that was
af no avail to him because his challengs was
dirsectad against suspension firom the posht of
SDE  (Cables) in MTHL and passed by the 7
Competent Authority of MTNL. His service

tus enjoved by him in DOT  would not

NIV-A

confar jurisdiction on Tribunal vitiich
othervise was not admittedly vested in it
for want of reaquisite notification under
cection 14 (23, Therefore, evsn when he
held a lien on the post of TEZ Gfficer, his
girisvance directed againzt order suspending
nim  from the post of SDE (Cablsas) in MTHL
was not  entertainable by Tribunal for

lack of jurisdiction. It is also pnot  the

caszs  that impugined order of his  zuzpenzion

was a ocomposite  order paszaed with the
approval  of DO7T which could perhaps provide

som= basis Tor Tribunmal’cs Jjurisdiction

This order wase passed by the Chief Gensira
Manmager oin his own and it igs not Tor us  to
examine whether 1t was passzed validly or
otherwise."”

20. Fiom the atoiresaid, it is clear that even if

BEIL is a Govermment company, necezsairily theire has to
be a notification isszu=d under sub-section (2) to

before this Tribumal will have Jjurisdiction

Vg
v}
(g
t
G
o)
PN

to deal with these mattzrs. Thi iz obvious from the

It

plain reading of the provision of Section 14 of the
Act. Sub-section (2] to Section 14 malss it clear

that this Tribunal shall have jurisdiction, powers and
authority 1in relation to recruiitment and matters

coiicerning recruitment of 311 smployvess appointed to

L]

any sarvice or prat in connection with ths affairs of

i

the local or other authorities on and from the date
specified in the notification issusd undsr sub-sesction
(z), which we ave reproduced above. wWhen
fiotification under sub-s=ction () i3  dizzuedy such
Tocal or other authoritizs would be amaniabhle to  the
jurisdiction of this Tribunal. aAdmittsedly til11 date,

o such rotification has keen izzued and in the face
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of +the aforesaid, it must be held that this  Tribunal
does nov ha re jurisdiction to entertain the
application pertainina to the app\icgnts who are

absorbsd on the pesrmanent strength of the BSML.

Z1. Reverting back to the decision of the
Rajasthan High Court in CWF Mo.61&85/2002 with rezpect,

it must bz ziazted that it wazs sub

1

ilentin pertaining

i

to the scops of 3ub~5ect10ns (2) and {(2) of Section
14 The points referred to  above had not been
perceived while the matter waé dizgmiszad in Timine.
In thiz backdreap, it cannot bhe taken to be in  the

peculiar factsz, az a binding precedent.

22 Pzsultantly, we answer ths contiroversy, as
aiready reterred to above, holding that in cas in

which the smployse:z had been absarbed permanently with
the BSHL, the Centcal Administrative Tribunal has no
jurisdiction to adjudicate upon their zervice matters

ti11l a notification under sub-zection (2) to Seaction

z23. in face of the findings we have recorded

above, it becomes  unnecessary for us to - remit  the

matter back to  the reievant Banch. Since  this
ibunal hazs no Jurisdiction to entertain the
appiicaticona, ths zame are dismissed. o costs.
e ews P «:'/(.X M//@
(J.¥. KawshTie) (V.5.Ag59arwal)
Member (A) Member {(J) Chairmain
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