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THE CENTRAL ADMINISTRATIVE TRIBUNAL £
" JAIPUR BENCH, JAIPUR -y
O.A. No, 382/2002 200 J\/m
TA. No. . oA 6\50
DATE OF DECISION h. & °3
P. C. Verma Petitioner
P. P. Mathur :
Advocate for the Petitioner(s)
Versus |
. Union of India & Ors. - Respondent
~ R
Tej Prakash Sharma Advocate for the Respondents(s)
CORAM: .

The Hon'ble Mr. - Justice 3. L. Gupta, 'Vi(;e Chairman.

The Hon'ble Mr. G. C. Srivastava, Administrative Member.

<

(G. C. SRIVASTAVA) | A (G. L. GUPTA
MEMBER (A) VICE CHAILRMA

1. Whether Reporters of local papers may be allowed to see the Judgement?
2. To be referred to the Reporter or not ?
3. Whether their Lordships wish to see the fair copy of the Judgement?

4. Whether it needs to be circulated to other Benches of the Tribunal ?



IN THE CENTRAL ADDMINISTRATIVE TRIBUNAL
JAIPUR BENCH : JAIPUR.

bate Of Order : QY -06-1 3

0.A. No. 239/2002,

P. C. Verma son of Late Shri R.C. Verma aged about 55
years, resident of Quarter No.l&,  Type-1V, C.P.W.D.
Colony, Vidhyadhar Nagar, jaipur. (presently working

on the post of Assistant Enjineer (Civil) under Jaipur

Centre Division-I, Jaipur).
e+ APPLICANT.
VERSUS

1. The Union of India through Secretary, Ministry of
JOriban Development and Poverty Alleviation, Nirman
Bhawan, New Delhi.

2. The Director General of Works, C.P.W.D., Nirman
Bhawan, New Delhi. '

3. The Chief Engineef (North Zone-III) C.P.W.D.,
Nirman Bhawan, Vidhyadhar Najar, S2ctor-10, Jaipur.

... RESPONDENTS.

Mr. P. P. Mathur counsel for the applicant.
Mr. T.P. Bharma counsel for the respondents.

CORAM

Hon'ble Mr. Justic

e G, L., Gupta, Vice Chairman.
Hon'kble Mr. G. C. 8riv

astava, Member (A).
: ORDER :

(per Hon'ble Mr. G.C. Brivastava)
%

“The applicant who was workiny as Assistant
Enjineer Civil (AEN, £for short) undar the respondants
is aggrieved on account of his reversion to the post
of Junior Engineer Civil (JEN, £for short) vide office
order Jdated 2.2.2002 (Ann=2xure A-1) and has prayad

that the same be Juashed and set aside.




2. Accordingy to the applicant, he was promdtd £o the
post of AEN on 29.11.1996 (Annexure A-2) and on
transfer he joined at [Lehradun on 1.12.19%5. While
workiny as JEN he was issued a shargesheet in 1991
which was droppad though no order was iésued. In 1534
another chargjesheet was issued for the same charges on
1.9.1994 and the injquiry was furnished in March 1996.
Nothingy was heard thereafter and he was promoﬁed as
AEN on 29.11.199%94. Théreéfter order daced 27.7.2000
(Annexure A-?) was issued imposing on him a penalty of
withholding of increments of pay £f3r three years
without cumulative effect. de did not file any app=al
or revision against the above order. In pursuance of
the above order, he was not allowed the benefit of his
due incremenﬁs in 2001 and 2002 and thereafter
suddenly the impugned order dated S5.2.2002 was issuéd
raverting him to thepost o»f JEN on the ground that a
vigilance case was pending ajainst him at the time of
his promstion. Agjrieved by this, ne has approachad

this Tribunal.

2. | The respondents have contested the JA and have

filed a detailed reply.

4. We have heard Mr. P. P. Mathur and Mr. T. P.
Sharma learned <counsel for the applicant and the
respondents respectively and with their consent we are

disposing of the 04 at the admission stagje itself.

5. The main contention advanced by Mr. Mathur £for

the appliant is that since the applicant was prom>t2d
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as AEN vide order dated 2%.11.193% and continued as
such for nearly four years he had the impression that

the disciplinary case against him had been dropped and

-he had been promoted after assessing his entire

service served as JEN and this is the reason he did
not challenge the penalty imposed oSn him vide order
dated 27.7.2000 in appeal/revisio. Acoording to him
once the decision to promote him as AEN was taken by
the competent authority after due <consultation with
the 0U.P.S.C. etc., the respondents are now e&stopped
from taking any punitivé action against him to execut2
the penalty in a different manner. e nhas cohtended

that 1f the penalty of withholding of increménts is to

- be executed considering him as JEN, it would amount to

double jeopardy and since h2 was continued as AEN even
after the above penalty of 27.7.2000 thera is no
explanation for the Jap between this period and the
date of issue of the impugned order and hence they are
estopped from reverting him from a retrospective date.
He has also contended that nothing'is_mentioned in the
above order when cthe miatake of pendency of a
vigilance case at the time of his promotion was
detected and it can not be presumed. ﬁhat the
respondents were not aware of the same during the yéar
1989 to 2000. Accyrding to  him, there 1is no
explanation for the long delay in concluding the
inquiry and issﬁé >f final penalty order. He has also
submitted that hecause o»f the impugned order his right
[} challenge.the penalty order dated 17.7.2000 has
been washed of. He has further stated that no show
cause has been issued before issuingy the impugned

order which is in violation of Article 211 (2) of the
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Constitution of India and against the spirit of
Article 14 thersof. Mr. Mathur has rgiied on the
judjyements in the case of Dinkar Anna Patil reported
in 1999 (1) 3CC 214 and the case of W.L. Parihar in OA'

444/94 before this Tribunal.

€. on the other hand Mr. T. F. Sharma for the
respondents has submitted that while the applicant was
workiny as JEN, the Jdisciplinary action was initiated

ajainst him by the Superintend2nt E&njineer Delhi,

‘Central Circle-II who was the <competent Disciplinary

Authority and the vigilance unit of Central cffice was

not’made aware of this case at any stagje. While the
above disciplinary case was pending against him, he
was promoted as AEN vide order dated 29.11.199% as the
above fact was not in their knowledge. Aczcording to
him the promotion order stipulated that the EE/SE
should ensure that no vijilance cases are pending or
contemplacad agjainat the officers pefore they are
relieved on promotion and that no punishment»has been
awarded to them which may stand in the way of
promotion. He has contented that he was promdted by
mistake on account of non availability of information
about the pendency of disciplinary -ase against him
from the 1local unit and that after th2 srder of
penalty was issued it was found that he had already
been promotaed as AEN in 199¢ itself and accordinjly
the impugned order has bee%passed as per rules.
According to him if the fact of pendency of vigilance
case had com2 to the knowledge of the DPC, the
applicant could not have Dbeen promoted. He has

submitted that his cass for promotion would  be

considered only after the expiry of thne period of




penalty. He has argued that the applicant has never
challenged the penalty and hence he <cannot raise
issues pertaining to the delay et:. in conducting the
same at this sage and since he himself knew about

pendency <of proceedings against him at the time of

"promotion the action of the respondents in rectifving

the mistake is well within rules and the doctrine of
estoppel does not apply. He has alsoa contended that
since the impugned order is only for correcting an
administrative error there is n> question of issuing a
show cause notice. Mr. Sharma has relied on the

judgement of CAT Jabalpur EBench in QA Ho. 4G62/2002.

7. We have <carefully considered the rival
contentions. It is not in dispute that the applicant
had been granted promotion to the post of AEN (Civil)

vide Director General of ‘Works (CPWD) order dated

3
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L11.199%6. As per the averment of the applicant
himself disciplinary proceadings were initiated
against him while he. was working as JEN and the
ingquiry was finished some times in March 1994, His
case is that as he was gJgiven the above promotion as
AEN in November, 13956, he thought tnhat the above
proceedings had been dropped and that is why he had
been promoted as AEN based on nis relevant 3ervice
record and therefore his reversion after sucn a long
time is bad. The case of the respondents is that the
disciplinary proceedingys were pending against him when
hé was promoted as AEN and henze his promotion given
in Hovember 1%9G was erroenous. We find force in the
submission of the respondents that the fact of

pendency of disciplinary action initiated against him
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by the local 3E was not within the knowledje of the

DPC and it is for this reassn that the promotion had
been given to> him in 1996 as AEHN vide the above order
but he was relieved for joining o5n hijher post without
ensuring the conditions stipulated in Para 4 of the
aforesaid order. These oconditions are as under :-

" The EES3/3ES should ensure that no vigilance case
are eitner pending/contemplated againat  the
officers  being promotee now before they are
relieved to take up the post of AEN (2ivil) on
promotion. It may also be ensured that no
punishment has been awarded to them which may
3tand in the way of promotion. In such an event
the fact may be brought immediately to the notice

of the office."

As far as the case of the applicant is =concerned,
there is no doubt that a disciplinary case was pending
ajainst him when his promotion srder was issued and,
theréfore, as per the akove oondition the EES/SE

should have known that ths disciplinary case initiated

‘against him at his level was still pending and no

final order had been passed. It was, therefore,
obligatory on their part to withhold his relief anﬂ
bring the above fact to the notice of the Headguarter.
This was, however, not done and he was relieved to
join at Dehradun as AEN. For this lapse the2
department has taken a seriouns view and directed to
fix responsibility. The stand of the respondents that

his promotion was erronecus is clearly covered by the
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above conditions and as 3uch tne respondents were

justified in rectifying the same.

. As regards the argument rejarding the doctrine of
estoppel and double jeopardy we £ind that the same is
totally misconceived as he never availed the optiqn of
filing any appeal/revision against the penalty at that
time and it does not lie in his mouth to raise this
plea now. The applicant has himself admitted that a
charge sheet had been issued to him and th2 injuiry
was over in March 199%. Mere fact that no final order
was passed till July 2000 cannot be «construed to mean
that the said proceedings had bheen dropped when his
promotion was\fprdered in November 1936. This leaves
no room for do&bt that he was erroeneously prom>ted as

AEN in 1336 and the respondents are not estopped from
issuing ﬁhe penalty order and take action for
reversion. The penalty has all - along remained
unchallenged and since the respondents have issued the
impugned = order only for correction o) the
administrative error there is no Jquestion of double

jeopardy. Had the fact of pendancy of disciplinary

proceedings been known to the DPC and the condition in

v

Fara 4 of the promotion order been observed he would
not have béen promoted in quember 1994, If he had
not preferred an appeal against the said penalty at
the relevant point of time, he canndt now be permitted
to advance this lapse as a ground for estoppel. As
regards show ciuée notice we find oursalves in
agreement with #r. T.P. Sharma, Learned counsel for
the respondents, that there is nd> such rejuirement 2s

it was only a correctisn of an administrative error.
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It is difficult to subscrile to the view of Hr. Machur
that in view 5f the promotion in November 1396 the
applicant assumed that the disciplinary proceedings
stoocd dropped askvery well knew that no final orders
either for dropping them or imposing a penalty ﬁad

been passed at that time.

9. We have examined the judgement of the Hon'ble
Supreme Court in the case of Dinkar Anna Patil and
find that the case pertains to fortutious promotion
made>dehors recruitmen; rules and is therefore of no
application here. The other case relied uopn by Mr.
P. P. Mathur is of N. L. Parihar in QA No. 444,94
decided by this Tribﬁnal. We have gone throujh this
case2 and find that the OA assailed the order Of
punishment ~f withholding of increments for five years
without cumulative effect while in this case the order
of penalty has never been challenged. Hence, this

case is not at all applicable nere.

10. We have also examined the order passed by CAT
Jabalpur, in the case »>E Sahjay K. Bokade wva. 0OI &
Others in OA No. 46372002 relied upon by Mr. Sharma.
The above case i3 almost similar to the present case

and seeks to challenje the reversion from the post of

" AEN (CPWD) to JEN on account of detection oE pendency

of vigilance case against him at the time <of promotion
and almost similar grounds had been ;aised. R2lying on
judjement £ Haryana & Punjab High Court in the case
of Bhﬁpinder Singh Sandhu vs. .State of Punjab and
others and Madhya Pradesh High Court in the case of

Vishwanath vs. State of MP and others the Tribunal had




stated that there wa3 no need for issuing a show

cause. It had further observed as under :-

“In the present case the applicant has not bpeen
reverted as of punishment. He has been reverted
to correct an administrative error as he was
promoted pending a disciplinary 'procédings by
mistake. In this case, he was not fit to be
promoted on the dJdate when he was promoted.
Therefore, wer agree with the respondents view
that the promotion being a mistake has rightly

‘been corrected by passing the order.

The present case i3 squarely.covered by the above
judjement and, therefore, the Jgrounds rejarding
vidlation of Article 311 (2) of the Constitution‘of
India and show cause are totally untanable. There is
no ground for violation of Article .14 2f the
Constitution of India.
l11. In view of the above discussions, we do/not find
any merit in this OA and are Sf the considered view

that the same deserves to be dismissed.

12. In the result, we dismiss the OA. However, as
the applicant has already worked on the past of ABN,
the respondents shall not make any rezovery »f pay and
allowances drawn by him as AEN on the basis of the

said erroneous promotion.

13. Parties would bear their own cost. ’ (\
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