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IB THE CEBTFAL ADMIUISTFATIVE TRIBUNAL, JAIPUF EENCH, 

JAIPUR 

Date of c·rder:22..04.2003 

n " N ? v - I - - - ... _,.., o. _,,_,u duu:,_ 

Laxman Prasad Meena s/0 Shri Nathi Ram Meena, r/o Village 

Manyata Bass, Post Foni Jathan, Tehsil Yathumar, District 

Alwar, Rajasthan. 

•• Applicant 

VERSUS j 

1. Union of India through the Secretary, Health 

Services, G·:ivt. c,f India, Nirman Bhawan, ~na 

Floor, New Delhi. 

2. The Dire.:t.:ir General, Health Services PH (CDL) 

Section, Nirman Bhawan, New Delhi. 

3. The Direct.or, National Institute of Corr•rr1uni•-=able 

Diseases DGHS- ~~ Shyam Nath Marg, Delhi. 

4. The Direct C•r, Staff cc,mmission, 

Department of Personnel and Training, Ministry of 

Perscnnel, Public Gr i evan 1:es ana Pensi C•n, El o•:·}: 

Ho.I~, rendriya raryalaya Parisar, Lodhi Foaa, 

New Delhi. 

•• Respondents 

Mr. Ajay Fastogi & Mr. Saugath Roy, ~ounsel for the 

applicant 

, Ms. Sh al i ni She :,ran, pro:·:y .:0tmsel tc, Mr. Ehanwar Ba gr i, 

counsel for the respondents. 

CORAM: 

HOB'BLE MF. H.C1.•'.;CTPTll_, MEMBEF (ADMillISTRATIVE) 

HON'BLE MR. M.L.CHAUHAN, MEMBEF (JUDI~IAL) 

0 R D E R 

Per Hon'ble Mr. H.O.GUPTA. 

The applicant is aggrieved of the inaction of the 

respondents for not appointing him to the post of 
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Statistical Assistant. In relief, he has prayed for 

appropriate directions to the respondents to appoint him 

on to the post of St at i st i cal Assistant based cin the 

selection by the Staff Selection Commission (SSC), on 

vari0us grounds stated therein. 

2. The case of the applicant as made out, in brief, 

is that:-

2.1 He did his B.A. (Economics) in second division in 

the year 1995 and belongs to Scheduled Tribe (ST) 

c.:.mmuni ty. Two posts of Statistical Assistants were 

advertised ay the SSC based on the requisition sent by the 

respondents. Out of two posts, one post was reserved for 

ST candidate. 

2.~ The written e:-:aminatic0n was held on ~l.3.99 and 

he was declared successful in the said written examination 

and thereafter he was interviewecl on 9th June, 1999. He 

was finally declared successful and recommended for 

appc0 i nt ment c.n the po:ist c0f St at i st i •:al Assist ant by the 

SSC vide their Memorandum dated 8th September.99 (Ann.A3) 

and was informed that he is likely to get appointment in 

two months from the office of National Institute of 

c.:;mmuni cat.I e Disease ( NICD). He was al so inf c.rmed thrc.ugh 

the said memorandum that if he does not get the offer of 

appc·i nt ment in . two months, he 1riay approach the off i •:e 

failing which SSC be approached. 

2.3 He reported to the office of respondent No.3 i.e. 

NIDC but no c.rder was i:·assed. When he reported tc• the 

office C•f SSC they sent a not her 1 et ter on 2nd FeJ:.ruary, 

2000 (Ann.llA) asl:ing the respc0nc1ent rJo: .• 3 to expedite the 

appointrr•ent in favc.ur c0f the appli 0:ant but no a•::ti.:·n was 

taken. Therefore, he again met the competent authority in 
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the office 0f respondent No.4 and another letter was sent 

to the office of respondent No.3 asking for e~pediting the 

matter and f1:.r issuance C•f c.ffer of appciintment tc. the 

selected candidates. FN· the first time, the respcndent 

No.3, vicle their letter elated 15th October, 2000 (Ann.A6) 

addressed tc respondent No.2 and copy t0 him stating that 

due to nc.n-revival of the J::·C•St c,f Statistical Assistant, 

offer of appointment could not be sent. It was stated that 

main file was sent C•n 21.1).2000 and it was requested to 

issue the letter of appointment to the selected candidates 

at the earliest. After sometime, he again approached in 

the office of respc·ndent Nc .. 3 and again he was informed 

that the post of Statistical Assistant at the Institute is 

under revival process ancl as soon as the revival crder is 

received, the post will be offered tc. him. 

~. .J 
.:. . - The respondent No.~ i.e. SSC, sent another letter 

dated ~l February, ~00~ (Ann.AS), to the office of 

respondent No.3, stating therein that in all fairness and 

in the interest of justice, it is again requested that the 

matter may te sc.rted C•Ut .:.n pri c.ri ty basis and strenuous 

efforts be made tc. resolve the issue so that both the 

-._ selected candidates could get offer of appointment without 

further loss of time, but the respondents Nt: •• 3 did not 

ta}:e any action. 11.r::·i:·.:.rclingly, he sent a ni:1ti 1:-e 0f demand 

for justice dated ~4th July, ~00~ (Ann.A9). In response to 

the saicl not ice, the SSC again asJ:ecl the reepc.ndents to 

e~pedite the issue of offer of appointment to the selected 

candidate G•n tc·p priority vide their letter dated 1st 

Augugst, 02 (Ann.AlO). However, the respondent Nos. l to 3 

did not repc.nd tc· the not ice c.f demand for just ice and 

hence this OA. 
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..J. The respondents in their reply, briefly stated, 

have submitted that:-

3.1 4 posts .:.f Statistical Assietant fell va.:::ant on 

:?.. 1. 97, 1:::'..3. ·~17, ~· .: .• 3. 97 and 1. 7. 97. As per re.:-rui tment 

rules, 50% of the vacan.:::ies are reqJJired to be filled by 

direct recruitment and ba lan.:::e 50% by promotion. 

Ac·x·rdingly, a requisition was sent tc· the ssr: tc• nc.minate 

2 canclidat es against direct recruitment quota v ide their 

letter dated 12.3.97. The SSC nominatecl twc candidates 

including the applicant vicle their letter dated 1.9.99. 

3.2 As per the Government instructions, any post 

lying vacant for more than one year deemed to have lapsed. 

Approval is required for revival from the competent 

authority. Since all the 4 posts of Statitical Assistant 

were lying vacant for more than one year, the proposal for 

revival of these posts is under process. In the absence of 

revivial of post, the appointment could nc.t be made to the 

applicant. It is prayed that the respondents may be 

absolved frorr• the respc.nsibility tc. offer the pc.et of 

Statistical Assistant to the applicant till the post(s) is 

revived. 

4. The applicant has not filed rejoinder. 

r: 
Jo Heard the learned counsel for the parties and 

perused the record. 

5.1 Based c•n orders as per c1rdersheets elated 4 • .2.03 

and 5.3.03, the learnecl counsel for the respondents 

produced two Office Memorandums, one dated 12.6.97 issued 

by the Finance Divisio:·n c.f respondent No.I 'tlM~;-:;.:-:J:.~~:h 

the Ministry c.f Finance. In the OM elated 12th L1tme, 97, 
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issued by the Finance Division C•f Ministry of Health and 

Family Welfare, it has been ment i c.ned that as r:,er the 

instructions contained in the the OM of Ministry of 

Finance dated 3.S.93, if a pc0st is held in at.eyance or 

remains unfilled fc,r a peric·d of one year or more it would 

be deemed tc0 be 

inst ru.::-t ions of the 

abolished. 

Ministry C•f 

While reiterating 

Finance, it has 

the 
further 

beenL 

stated that in future such posts should not be filled even 

when recom~endations of the recruiting agency is available 

before getting the post revived/created. 

The second OM dated 31.10.2001 issued by the 

Ministry of Fi nan·~e, Dept t. of E:.:pendi t ure is repr.::iduced 

as under:-

11 Sut .. : Filling up of posts clarification 

regarding. 

As per existing instructions, posts vacant 

fc.r more than one year are deemed to have been 

abolished. Hc.wever, a number of references are 

being in this Department for 

revival/filling up of posts which have been 

vacant for more than one year and where the 

recruitment action has been finalized by the 

UPSC/SSC. Since recommendations from UPSC/S3C 

have become available in such cases, this 

Ministry is left with n.::. c·r:·tic0n but t.:0 agree to 

filling up of such posts. 

2. All Ministries/Departments are, theref.:0re, 

advised that in .::-ases whe1·e recruitment action 

has been initiated ~ithin the period of one year 

of the post f al 1 i ng va.::-an t but has not result ea 

in finalization of panel etc. during this period, 
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the approval of Department of Expenditure may be 

0bta i ned bef c0re p1rsu i ng the recruitment act ion 

further. While referring the pr0p0sal, the exact 

status of recruitment action and functional 

justification for filling up of the post may be 

brought c.ut. Further, in case where recruitment 

action has ni:·t been initiated within the peric·d 

of one year of the post falling vacant, no 

recruitwent a 0::-tir:1n rr•ay be initiated." 

5.~ During the course of argumen~s, the learned 

counsel for the respc1nden te submit t eel t'.lat the case was 

sent to the Ministry of Finan•::-e f.:,r revival c.f the pr:·e.t. 

She further submitted that till elate, the approval of the 

Ministry for revival has not been received. She also 

submits that based c0n the e:-:tant instructions, if the post 

is lying vacant for over a year, it js cleewed to have been 

abolished and, therefc.re, the respc·nclents had~ tal:en the 

matter through their administrative Ministry with the 

Ministry of Finance for revival of the post. She further 
' 

submitted that as per extant instructions, the respondents 

cannot fill up the posts unless the approval of the 

C Ministry of Finance is obtained for revival 0f these posts 

as these could nc.t be filled within cne year of their 

falling vacant. 

5.3 During the course of arguments, the learned 

counsel for the applicant submitted that it will be 

arbitrary and illegal if in spite of having qualified the 

selection through the SSC, the applicant is made to suff•r 

for offer c.f appc0 intrr•ent for abi:.ut 3~ years fc·r want of 

approval C•f the Ministry of Finance. He alsc. subrr•ittecl 

that it is not the case r:·f the responc1ents that they do 

not require the services of Statistical Assistant or they 
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d.:1 nc1t wish t.:. fill ur the r: .. :ist. It is ar:.parent froro 

record that, J:,ut for the i nstrui::·t i c·ns of the Ministry of 

Finance, the resi:0 c1nclent.e wo:.ulcl have i:·ffen;d ar:·pointment to 

the appl i 0.:ant. He further submit te-d that the recruitment 

proce.es was initiated immediately after the vacancies 

arc1ee and that it n::.rmally ta}:es ab.:·ut " years f·:ir the. 

s s C , a s w o u l a a 1 s .:;, be e v i c1 en t i n th i s ca s e , t C· ma l: e a 

final recommendation because of the various formalities in 

the selection process. Having b~en selected, if the 

applicant is no:it 

delay is ni::t on 

offered an appointment more so when the 

the part of the appli.:ant, it will be 

clear vic1lation of Article l...J, l•:.(...J) (t.) and :?l c.f the 

Constitution and als.:1 pdn·:iples c1f natural justice. He 

further submitted that it is evident frorr• Para l of the 

Ministry of Finance OM dated 31.10.01 that in all cases of 

selection by the UPSC/SSC, the Ministry had teen agreeing 

fc0r filling ui:· the r:·osts. This is SC• as the TJP31:/S31: tal:es 

invariably mcire than 0: 0ne year in re.:·.:1mmenc1ing the names 

when written e:-:aminati1:.n and interview is held based on 

oi:.en advertisement. Fina 11 y he submit t eel that ccind it ion 

imposed by the Financ€ Ministry as reiterated by the 

respondents in their OM elated 12.7.?7 is withi:.1ut proper 

application of mind as it is impossible to fill a vacancy 

t hrc,ugh SSr:/TJPSC arising •:Jut C1f cleat h/resi gnat ion/removal 

et.:·., within .:·n€ year when written e-:-:amination ana viva­

vace are involved based 0n open advertisement. 

(:, . We find substantial force in the submissi1:.ns .:if 

the 1 earned .:c.1Jnsel f e:.r the appl i •:ant. It is an admitted 

fact that the requisition was sent to the SSC for filling 

up -:'.! va.-::ancies of Statisti.:al 11.ssistants •:Jn l~.3.97 whi 0:h 

arose/lU:ely to arise audng .January and July, 97. The 

posts were aclvE·rtised by the SSC and based i: 0n a written 
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examjnatjcn and interview, case 0f the applicant was 

recommended by the SSC for appointment in September, 1999. 

The resr.:.onclent s want t .:· f i 11 ui::· the p,:,st and they w.:.ul d 

have done so but for the approval of the Ministry of 

Finan.:e. It is over 3 years sin·::-e the re.:-i:.rnmendations of 

the SSC are pending with the respondents. The SSC has been 

repea~edly reauesting the department to issue the offer of 

ai:·pt:iintment t.:i the appli·:ant. As per the learned .:-cunsel 

fc·r the resi::·ondents, the matter has been taken ui::· with the 

Ministry of Finance through their administrative Ministry. 

In Para 1 of the Ministry of Finance letter dated 

31.10.01, it is stated that for posts which remain 

unfilled for rrrc.re than .:.ne year and where recc.mmendation 

have t.e.::-.:ime available fr.:•rr• the UPSC/SSC, jn su.:-h .:-.:ises, 

the Ministry is le-ft with n0 i::1i::•tiern but t0 agree ferr 

fDling up ,:_,f su.:h posts. It is ni:•t clear as tc· why the 

approval erf the Ministry c.f Finan.::e was n.:.t available in 

thia case as the re.:ornrnenclations of the 2.sc are dated 

1.9.99 and the Ministry .:f· Finan.:e has been giving 

approval in sud1 .::ases, as is eviclent frc.m their letter 

dated 31. l O. 01. 

6.1 Having undergone the proce-ss of recruitment, the 

name of the ar:·i::·l i·::ant was re·:omrr•ended by the SSC. The 

appli·:ant hae been waiting fi:,r the .:1ffer of apr:.ointment 

for the last 3~ years. The case is pending with the 

Go~ernment for the decision with regard tc the revivial of 

It is not the case of the respondents that there 

is no require2ment 0f the post. It is apparent from Para l 

of the Ministry 0f Finance OM dated 31.10.01 that in case 

of rer::rui tment thr.:·ugh TJPSC/SSC, the Min:i stry has been 

giving ar:.pr.:.vaJ. for filling up th€ J_:1•:ist even after one 

year when the re•::-ommendat ions c-f St'.C/UPSC 
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a·vailable. It ap~ears to us that such approval is 

inescapable because of the time inv0lved in selection 

where the select i c0n is rr•ade thrc.ugh open. 

advertisement and consists cf written examination followed 

by advertisernent. Sin·:·e the Ministry (>f Fi nan°:-e hae been 

appr•:•v i ng revi?al of posts in all SlJ•:'h similar cases at 

least till the issue of their OM clat eel 31.10.01 ancl that 

the reco::,mmendat ions ,•.:.f the 831~ were pencling with the 

respondents since Septeroter, 99, the approval of the 

Ministry of Finance would deem to tave been granted. 

7. In view of above discuseians, the OA is allowed. 
'./... . 

The respondents are directed tc issue cffer of appointment 

to the applicant within two months from the date of 

receipt af this order. No order as ta costs. 

(M.~~) ~ 
(H.O.GTJPTA) 

Member (J) Member (A) 

c 

l 


