i

I THE CEWNTFAL ADMIINIISTFATIVE TRIEUMAL, JAIPUF EEWNCH,
JATIPUR
Date of crder:27 .04,2003
OA No.320/2002
Laxman Prasad Meena s/« Shri Nathi Ram Meena, r/c Village
Manyalka Basst FPost Roni Jathan, Tehsil VFathumar, District
Alwar, Rajasthan.

.. Applicant

VERSUS
1. Union of India through the Secretary, Health
Services, Govet. of India, Nirman Bhawan, 2nd
Floor, New Delhi.
2. The Director General, Health Services PH (CDL)

Section, Nirman Bhawan, New Delhi.
3. The Directeor, WNaticnal Institute of Commanicable

Di

n

eases DGHE- 22 Shyam llath Marg, Delhi.

4. The Direckor, Staff Zelectincn Commission,
Department of Personnel and Training, Ministry of
Perecnnel, Public Grievances and Pension, Elock
lie.12, Fendriya Tlaryalayva Parisar, Lodhi PRoad,
New Delhi.

.. Respondents
Mr. Ajay Fastogi & ‘Mr. Zaungath Fey, <ccounsel for the

applicant

.Me. Shalini ZShecsran, proxy counsel to Mr. Bhanwar Bagri,

counsel for the respondents.

CORAM:
HON'BELE ME. H.O.SUFTA, MEMBEF (ADMINISTRATIVE)
HOWU'ELE ME. M.L.CHAUHAN, MEMEEF (JUDICIAL)

Per Hon'ble Mr. H.O.GUPTA.

The sprlicant is aggrieved of the inacticon of the

respondents  for net  appeointing him to the post of
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Statistical Assistant. In vrelief, he has rprayed for

appropriate directions to the respondents teo appoint him

cn teo the post of Statistical Assistant hased on the .

selection by the Staff Selecticon Commission (337), o¢n

varicus grounds stated therein.

2. The case «f the applicant as made out, in brief,
is that:-
2.1 " He did his R.A. (Eccnomics) in second divisicn in

the vyear 1995 and bkeleongs to Scheduled Trike (3T)
community. Two posts of BStatistical Assistants  were
advertised ay the S8C hased cn the requisiticn sent by the
respondents. Out of twe poste, one post was reserved for
ST candidate.

2.2 The written examinaticn was held on 21.2.99 and
he was declared successful in the said written examination
and thereafter he was interviewed on 2th June, 1999, FHe
was finally declared successful and recommended for
arpcointment on the post of Statistical Assistant by the
SEC vide their Memcrandum dated Sth ZSeptember.®9 (Ann.A3)
and was informed that he is likely to get appcintment in
fwo months from the office of Nationai Institute of
Communicakle Disease (NICD). He was alsc informed through
the said memcrandum that if he deces not get the cffer of
appeintment  in  two months, he may appreoach the office
failing which 85C ke aprrcached.

2.2 He repofted te the coffice of respondent No.3 i.e.
NIDC but no order was passed. When he reported to the
cffice of 38C they sent ancther letter on Znd Felkrnary,
2000 (Ann.Ad) asking the respondent MNo.2 to expedite the
appeintmwent in favenr of the applicant but ne action was

taken. Therefore, he again met the competent authority in
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the office of respondent Nec.d and ancther letter was sent
to the -ffice of respondent No.3 asking for expediting the
matter and for issuance of coffer of appointment to the
selected candidates. For the first time, the respcndent
HNo.3, vide their letter dated 15th Octcohker, 2000 (Ann.A6)
addressed to¢ respondent Neo.2 and copy to him stating that
due to non-revival of the p@st of Cftatistical Assistant,
offer of appointment cculd not be sent. It was stated that
main file was sent on 21.6.2000 and it was requested to
issue the letter of appointmenf to the selected candidates
at the earliest. After scmetime, he again apprcached in
the cffice of respondent Mo.3 and again he was informed
that the post of Statistical Assistant at the Institute is
under revival process and as scon as the revival corder is
received, the pcst will Lhe coffered to him.

2.4 The respocndent Wo.ld i.e. E8C, sent ancther letter
dated 21 February, 2002 (Ann.A32), tc the office of
respondent No.3, stating therein that in all fairness and
in the interest of justice, it is again requested that the
matter may be sorted cut on prjority basis and strenucus
efforts be made tn resclve the isswe so that both the
selected rcandidates cculd get coffer of appointment withent
further loss of time, but the respondents HNo.3 did not
take any acticn. Accordingly, he sent-a notice of demand
for justice dated 24th July, 2002 (Ann.A%). In respconse to
the said nctice, the Z3C again acked the rvrespondents to
erpedite the issue of offer of appointment to the selected
candidate on top pricrity vide their letter dated lst
Augugst, 02 (Ann.Al0). However, the respcondent Hos. 1 to 3
did not repond to the notice of demand for Jjustice and

hence this OA.
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3. The respondents in their reply, briefly stated,
have submitted that:-

3.1 4 proste of Gtatistical Assistant fell vacant on
2.1.97, 12.2.%7, 25.3.97 and 1.7.7%7. As per recruitment
rules, 50% of the vacancies are reguired to ke filled by
direct recruitment and balance 50% by prometicon.
Accordingly, a reguisiticn was sent to the S87 to neminate
2 candidates against direct recruitment quota vide their
letter dated 12.2.97. The 58C nominated twes candidates
including the applicant vide their letter dated 1.92.99,
3.2 As per the Gavernment instructions, any post
lying vacant for mocre than cne year deemed to have lapsed.
Approval is reguived for revival frem the competent
aunthority. Since all the 4 rosts of Statitical Assistant
were lying vacant'for more than cone year, the proposal for
revival c«f these posts is under process. In the absence cof
revivial of pecst, the appointment counld not ke made to the
applicant. It is prayed that the resrondents may bhe
absclved from the responsibility to offer the peocst of

Statistical Assistant tec the applicant till the peost(s) is

revived.
4, The applicant has not filed rejoinder.
5. Heard the learned cocunsel for the parties and

perused the record.

5.1 Fased on orders as petr ordersheets dated 4.2.03
and 5.3.032, the learned coqnsel for the respondents
produced two Nffice Memorandums, one dated 12.6.97 issued
by the Finance Divisiocn of respondent Neo.l deted=sd2th
Juxe, *F¥ and the second dated 3lst Ootober, 2001 issued by

the Ministry of Finance. In the OM dated 12th June, 97,
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i issued by the Finance Division of Ministry of Health and
Family Welfare, it has Leen menticned that as per the
f instructions contained in the the OM of Ministry of

2
r

! Finance dated 2.5.92, if a post is held in akeyance or

\ : remains unfilled for a pericd of cne year cor more it would

be deemed t¢ ke abolished. While reiterating the

. further

! , instructicns <f the Ministry of Finance, it has bheenl

1 S stated that in future such posts sheould not e filled even

¢ when recommendaticns of the recruiting agency is availakble
before getting the post revived/created.

The second OM dated 31.10.2001 issued Ly the

| Ministry cof Finance, Deptt. cf Expenditure is reproduced
‘ . ‘

¥ as under:-
"Subk.: Filling uwp of pasts - clarification
; regarding.
| _
; As per existihg instructions, posts vacant
[ for more than cne yvear are deemed to have Leen
| abolished. Hewever, a number of references are
being received in this Department for
revival/filling up of posts which have Leen
. vacant for meore than cone year and where the
-7

recruitment arction has Leen finalized Ly the
UPEC,/28C. Since recommendaticns from UFEC/S30C
have Eecome availakle in such <cases, this
Ministry is left with no opticn knt to agree to

filling up of such peosts.

2. All Ministries/Departments are, therefore,
advised that in cases where recruitment action
has been initiated within the pericd cf cne year
- of the post falling vacant but has not resulted

in finalization of panel etc. during this pericd,

1
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the approval of Départment of Exrenditure may be
nhtained befcre rursuing the recruitment action
further. While referring the proposal, the exact
status of recruitment actieon and functional
justification for filling up of the post may be
. breought cont. Further, in case where recruitment
acticn has nat keen initiated within the period
cof one vyear of the post falling vacant, no

recruitment Aacticn may be initiated."
5.2 During the course of argumen:ts, the learned
ccunsel for the respondents submitted that the rcase was
sent td the Ministryvof Finance for revival «f the peost.
She further submitted that till date, the approval of the
Miniestry for revival has naot bkeen received. She also
submits that rkased on the extant instructicns, if the post
ig lying vacant fcr over a yvear, it is deemed kc have hbeen
akbclished and, therefore, the respondents hadg taken the
matter through their administrative Ministry with the
Ministry ~f Finénce fer revival of the post. She furthey
submitted that as per extant instructions, the respondents
cannot fill wup the posts unless the appreoval of the
Ministry of Finance is oktained for revival «f these posts

as these ococuld not ke filled within cne vear of their

falling vacant.

5.2 During the «course of arguments, the learned
counsel for the appiicant sukmitted that it will Fke
arhitrary and illegal if in spite of having gualified the
selection through the E8TC, the aprlicant is made to suffer
for coffer of appecintment fovr abeut 2% years for want of
approval of the Ministry of Finance. He alsc submitted
that it is not the case «f the respondents that they do

not require the services of Statisticel Bssistant or they

n
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do, not wish to fill nup the post. It ie apparent frem

record that, but for the instructicns of the Ministry of
Finance, the respondents would have cffered appointment to
the applicant. He further submitted that the recruitment

proces

]

wae initiated immediately after the vacancies

arogse and that it normally takes about 2 years for the.

n

SC, as weould alss ke evident in this case, to make a
final recommendation hkecause of the variocus fermalities in
the selection rprocess. Having hkeen selected, if the
applicant is not offered an appointment mofe s> when the
delay is neot on the pavt of the applicant, it will khke
clear viwolation of Article 14, 15(4d) (k) and 21 cf the
Constitution and also principles '@f natural Jjustice. He
further submitted that it is evident from Para 1 of the
Ministry of Finance OM dated 31.10.01 that in all cases of
cselection by the UPSC/SSC# the Ministry had kLeen agreeing
for filling up the peoste. This is s¢ as the UFPIZ/S3EC takes
invariakly meore than one year in recommending the names
when written examination and interview ie held bhased on
oren advertjsement; Finally he submitted that condition
impcsed by the Finanwe Ministry as reiterated by the
respondents in their OM dated 12.7.27 is without proper
application of mind aé it is impeoseible te fill a vacancy
through E3C/UFSC arising out of death/’/resignaticn/removal
etc., within cne yesr when written examinaticn and viva-

voace are invelved based on cpen adveriisement.

G. We find substantial force in the submissicns of
the learned ccunsel for the applicant. It is an admitted

fa~t that the reguisition was sent tc the 32C for filling

]

up 4 vacsncies of EStatistical Assistante on 12.3.97 which

T

arcse/likely teo arise during January and July, 97. The

rosts were advertised by the S3C and based on & written
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eraminaticn and interview, rcase of the applicant was

D

reccmmended by the SEC for appointment in September, 19329,
The respondents want to fill up the post and they would
have done so kut for the approval of the Ministry of
Finance. It is ever 3 years since the recommendaticons of
the S3C are pending with the respcndents. The 33C has hkeen
repeatedly recuesting the department to issue the offer éf
appointment to the applicant. As per the learned ccunsel
for the respondents, the matter hés leen taken up with the
Ministry of Pinance through their administrative Ministry.
In Para 1 «of the Ministry of Finance letter dated
31.10.01, it is =stated that for posts which remain
unfilled for more then one year and where recomﬁendation
have Lecome availahle from the UPEC,/ZEC, in sﬁch cases,
the Ministry is left with ne opticon but te agree for
filling up <f such posts. It is not clear as te why the
approval of thé Ministry «f Finance was not available in
this rase &s the reccommendations of the S2C are dated
1.2.9% and the Ministry «f Finance has bLeen giving

approval in such cases, as is evident from their letter

~ dated 31.10.01.

6.1 Having unndergone the process of recruitment, the
name of the applicant was re~commended by the S22C. The

applicant has Lkeen waiting for the offer of appcintment

A=

for the last 3% years. The chace is prending with the
Covernment for the decisicocn with regard te the revivial of
posts. It is not the case of the respondents that there
is no reguirelment of the pest. It is spparvent from Para 1
of the Ministry of Finance OM dated 21.10.01 that in case
of recruitﬁent through UP3Z/28C, the Ministry has Leen
giving épproval for filling up the pﬁst even after c¢ne

year - when the recommendations of 3EC/UPSC hecome

»—
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availabkle. It appears +to us that such appreoval is
inescapable becaunse of the time involved in selectinsn
process where the selection is made through copen,
advertisement and consists of written evaminaticn feollowed
by advertisement. Since the Ministry <f Finance has been
approving revival of poste in all such similar cases at
least till the issue of their OM dated 21.10.01 and that
the recommendations «f the &EEC were rpending with the
respondentsl gince Eeptenker, 99, the approval of the

Ministry of Finance would deem to have been granted.

7. In view of akove discuseions, the NA is allowed.
The recepcndents are directed to issue cffer of appcintment
te the applicant within tws monthe from the date of

receipt of this order. No order as to costs.
4@#/ ~ /
(M.L.CHAUHAN) (H.©.GUPTA)

Member (J) Member (A)




