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CORAM:

IN THE

oA No.33/2

CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH,

JATPUR

Date of order: 25 .02:2003

002

Chhitar Mal Nayak &/o- Shri Sus Lal r/o Near Bhumi Vikes

Bank, Chomu District, Jaipur at present working as DMaster

Craftsman,

Chomu.

.. Applicant

VERSUS

The Union of India through the Secretary,
Ministry of Textiles, Central Secretariat, New
Delhi.
Deputy Director, Northern Region, All 1India
Handicrafte Board (Northern Region), West Block
No.7, Ramakrishns Puram, New Delhi.
Assistant Director (AD & Co.0l18), Office of the
Development Comrissioner (Handicrafts) Carpet
Weaving Training cum Service Centre, Dundlod
House, Hawa Sarak, Jaipur.

.. Respondents.

Mr. Rajendra Soni, counsel for the applicant

Mr.P.C.Sharma, proxy counsel to Mr. Sanjay Pareek, counsel

for the vespondents

HON'BLE MR. JUSTICE G.L.GUPTA, VICE CHAIRMAN

HON'BLE MR. H.O.GUPTA, MEMBER (ADMINISTRATIVE)

Per Hon‘'ble Mr. H.O.GUPTA.

service |as

appointment

The applicant is aggrieved of not treating his

continuous from the date of his initial

but treating the same as fresh appcintment
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after being reinstated in compliance to the judgment of the
Hon'ble Tribunél, in spité of the representation dated
14.11.2000 (Ann.A9) and the notice for demand of justice
dated 19.12.01 (Ann.All). In relief, he has prayed for
appropriagte directions to the respondents to treat him as
continuous in service w.e.f. 23.10.78 as Craftsman and from
May, 1982 as Master Craftsman for all purposes including
senioritlyy, pay, revision of pay, promotions, pensionary

benefits etc.

2. The case of the applicant as made out, in brief,
is thats-
2.1 ' He was appointed on to the post of Assistant

Craftsman vide order dated 23rd October, 1978. Thereafter
he was promoted on to the post of Master Craftsman wv.e.f.
May, 1982.

2.2 On ist May, 1988, he received an urgent message
from his home ‘that his daughter was seriously sick and,
therefore, he immediately rushed to his home town Chomu on
2nd May, 1988 after submitting leave applicent.
Unfortunate]y{ he also fell ill and remained under
treatment up toc 3ré August, 1988.

2.3 He receerd a memorandum dated 30.5.1988
alongwith a forwarding letter dated 27.6.1988 by which he
was shown tb have been absent ffom duty without leave and
was directeé to explain as to why disciplinary action may
not be |taken againét him. He was also advised that he can
be allowed to resume duty, if he seeks permission from the
competent.authority. However, no action was taken against
the applicant after issuance of the said memorandum. When

he ‘was |[declared medically fit, he submitted an application
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and report

allowed to

2.4

the Direct
and reqgues

applicatio

Bandi on

the circun

allowed to

2.5

ed for duty on August 6, 1988, but he was not
join duty.

In his application dated 6.8.1988 (Ann.A2) to
or kNR), he explained the entire circumrstances
ted that he may be allcwed to resume Jduty. His
n was forwarded by the Carpet Training Officer,
5.8.1988 itself with the recommendation that in
pstances explained by the applicent, he may be
resume duty.

He personally met the respondent No.3, who in

turn, asked him to" report for duty at Bandikui. Photocopy

of - his

ar

plication dated 10.8.1988 may be perused from

Ann.A3. He continued to report on duty, but he was not

allowed to

11.10.1988

join duty

allow him

jein duty. He again submitted'an'application on

(Ann.24) to the CTO, Bandikui to allow him to

but no action was taken by the authorities to

to join nor any disciplinary acticn was taken

against him. He also submitted representation dated
2.8.1989, |but no action was taken. He submitted another
representation to the Development Commissioner on
21.12.1989 (Ann.A5) but his efforts proved futile. Having

m all corners, he submitted an application to the

failed fro

Hon'ble Brime Minis;er of India on 14.4.1990. - Having
rerained . unsuccessful jnl getting . relief from the
authOrifies, he served a notice of demand for Jjustice and
thereaftey he filed oA No.S7/92 beforg the C.A.T., Jaipur
Bench. Thg said OA was disposed of vide order dated 3.3.94
(Ann.26). | .In -pursuance of the Tribunal's order, the
respondents appqinted him as a fresh entrant vide order
dated 19;4,94 (Ann.A7) and vide order dated 4/7 October,

1994, he was appcintéd as temporary Assistant Instructor in
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the pay |scale Rs. 950-1500 w.e.f. 11.5.94 in the Carpet

Weaving Training Centre (CWTC), Suliyali (Himachal Pradesh)

by treating him as a fresh appointeé in spite of treating

him senior to‘those employees, who were initially éppointed

later than the applicant. He was also not given promotion

benefits:

Thereafter, he filed a Contempt Petition

No.86/95| for non—compliénce of the order dated 3.3.94 but

Contemét Petition was dismissed vide order dated

13.4.2000 (Ann.A8) with the observation that if the

applicant have any grievance regarding certain conditions

order, he may prefer a separate OA. Thereafter he

represented to the respondents vide his letters dated

14.11.2000 (Ann.A9) and 13.3.2001 (Ann.Al0) for treating

duty from the date of initial appointment and for

granting

demand of justice on 19.12.2001 (Ann.Al11) but of no avail.
Being aggrieved by the inaction of the respendents, he has

filed this OA.

his services as continuous for all purposes but treating

him as fresh appointee,

3.2

him the

respondents
3.3.94 but in spite of the said order, the respondents are
not treetiné the service of the applicant as continuous but
given him appointment as a fresh appointee in the initial

pay, which is totally illegal and arbitrary.

seniority.

The mein grounds taken by the applicant are as
The action of the respondents for not treating
is illegal and arbitrary.

The Hon'blé Tribunal has given directions to the

to take him back

-

also gave notice for

on dJduty vide order dated
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3.3 He has served the department for a long period
since 1982 |and forfeiture of his service of a2 long period
prior to his reinstateﬁent, is totally illegal, asbitrary
and discriminatory.

3.4 The action of the respondents for not treating
the applicent as senior to those employees who were
initially |appointed after the applicaht and for not
granting promotional benefits and also for treating him as
a fresh qppointee, is illegal and arbitrary.

3.5 - [After the Jjudgment dated 3.3.94, he had given
various representations to the respondents requesting for
treating his service as continuous service, but the
respondents are not following the directions given by the
Hon'ble Tribunal in their judgment, which is contemptuous,

arbitrary and contrary to the law.

4, The respondents have contested this application.
Briefly stated, they have submitted that:-

4.1 He was offered the post of Assistant Instructor
in the pay scsle of Rs. 950-1500 vide memorandum dated
19.4.94. The applicant has accepted the same and joined his
duty. Now after 8 years,.the OA is not maintainable and is
barred by limitation and thgfeforé, liable to be dismissed.
4.2 The applicant.was taken on duty in compliance to
the order |passed by the Tribunal. Prior to May, 1994, his
services dannot be considered for regularisation. or any
other purpose. The applicant initially joined as Assistant
Crafteman [vide memorandum dated 26.10.78 (Ann.R1). It was
made clear ﬁhat he would be treated as Casual Labour and he
would be paid consolidated monthly wages of Rs. 400/- only.

The applicant was not promoted to the post of Master

(.




‘and

‘report fo

Craftsman
He joined
His
habit of
of ficer,

directed

autheoriti
25.8.86,
avail. Vi

Training

Director

servijces were not found satisfactory.

witheut

but he was only engaged afresh on casual basis.
in tHe capacity of Master Craftsman on 12.5.82.
. He was in the
remaining absent from duty. The Cafpet Training
Bandikui had warned him from time to time and and
ot to remain absent from duty without intimating

seeking prior approval of the higher

He was also issued ‘warning' letters dated

es.
30.1.87 and 19.8.97 (Ann.R3 to R5), but of no

de his letter dated 26.5.88 (2nn.R6), the Carpet

Officer, Bandikui had intimated the Assistant

that the applicant was irregular in attending the

centre.

n the basis of the said letter, a memorandum was

issued to the applicant on 30.5.1988 (Ann.32l). In his own

applicati
admitted

permissic

submittéd
to him, h
cn 1.5.88
unauthori
join dut%
4.3

1.5.1988
position
dated 13

Ascsistant

CTO, Rand

regard. The letter dated 23.8.1988 (Ann.R11)

applicant

on dated 6.8.1988 (Ann.R7), the applicant has
that he had 1left the centre without seeking
n to leave the station. Not only this, he has

false information in the application. According
e applied for leave on 2.5.88 but left the station
night. Since the applicant was absent from duty

esely, a decision.was taken not to allow him to

The applicant 1left the CWTC in the night. of

without submitting leave application. This

was informed to the Director (NR) vide letter

.9.1988 (Ann.R8). The applicant had met the

Director on 8.8.1988, but he‘was not directed to
r duty at CWTC, Bandikui. A copy of the letter éf
ikui dated 20.8.1988 (Ann.R10) is relevant in this
shows that the

misled. the CTO, Bandikui. He did not attend the

B
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duty at |the Centre even for a single day and sent a letter

dated 1/7.9.1988 (Ann.R13) to CTO, Bandikui for leave

throughlpost. The applicant had sent another application
dated 11.10.1988 and the entire iﬁformation was sent to the

Directoy (NR) vide letter dated 13.10.1988 (Ann.R15).

4.4 The applicaht was paid for the days he worked

till April, 1988. Thereafter he left the place of posting

without| any information and without submitting leave
application. It was presumed that he had aquitted the

" servicel

4.5 In the earlier OA No.87/92 filed by the

applicant, he had sought the following reliefé:

. "(a) The respondents may be directed to allow the
applicant to join duty in the office of
réspondent,No.3 where he wés working as Master
Craftsman with effect from August 6,1988 the day

. on which he reported himself for duty after he
became medically fit.

(b) The respondenté be directed to sanction the

leave to fhe applicant on medical ground for the

period 2.5.1988 to 5.8.1988 ‘and it may be
geclared that the applicant has beeﬁ in
continuous service of the respondents.

(c) The respondents be directed to make payment of

gsalary and other allowance to the.applicant from

2.5.1988 till he resumes the duty and pay him

all consequential benefits by treating him to be

in continuous cervice cf the respondents"

4.6 The Hon'ble Tribunal disposed of the said OA

vide | order  dated  3.3.94  with  the  following

observations/directionsf

I




"We have heard the learned counsel for the
parties and have gone through the retords. The
memorandum Ahnexure A-1 regarding'appointﬁent of
the . applicant makes it clear that if the
applicant is absence from duty, wages will be
deducted proportionately. The applicant was
absent from duty for a period of about three
months. If the terms of his appointment were to
be adhered to, all that the respondents should
have done is toc taske him back on duty but not
pay him the pay and allcwance for the period
£ during which he was reportedly unauthorisedly
absent. There is also the recommendstion from
the Officer Inchafge of the Cérpét Weaving
Training Centre, Bandikui that the applicant's
services are needed at thé centre. Taking all
these consideration in.to account, we direct the
respondents to take the applicant back on duty
within & week from the date of receipt of this

order."

The aforesaid directions clearly show that the
Hon'ble Tr%bunal did not accept the entire prayer, as made
by the appiicant. In the earlier OA, the applicant had also
claimed that he may be grénted all consecuential benéfits
by tresating him to be in continuous service of the
answering respondents‘ but the Hon'ble Tribunal did not
accept the.same. After more than 8 years, the applicant is
again claiming continuity in service. He is estopped in
making any |such claim in the present OA.

In the judgment dated 3.3.94 passed by the

L




" Hon'ble Tribunal, the-énly direction was that the applicant
be taken| back on duty within a Qeek from the date of
receipt f'the copy of the order. The Hon'ble Tribunal on
the basis of the order dated 20.10. 87 found the applicant
entltledl reinstatement on the post of Assistant
Craftsmwan which was re- de=1gnated as Assistant Instructor.
L During the time he absented from duty, he was
work:ng n consolidated wage basis. Vide memcrandum Jdated
19.4. 199E the services of the appiiéant has been
reqularised on the post of Assistant Instructor, which is
an eaqguivalent post to the Assistant Craftesman. The
answefing respondenfs'ﬁave allowed much more benefits to
¢the appllicant tﬁan.that granted by the Hon'ble Tribunal. At
the time the applicant'approached the Hon}ble Tribunal, he
.was nct | a fegular employee, on the contrary, he was paid
fixed s lafy; Neither regqular pay scale nor any benefit
' relatini to conditions of service were given to him.
According to the order of the Tribunal, the applicant was
requireL to be taken on duty on fixed salary basis,:yet
more‘bgnefits were gfanted by the answering respondents,
inasmuch "as;, he was taken back on duty in regular pay
scale. |His earlief ser&icés cannot be élubbed with the

gubsecguent service because the nature  of appcintmwent in

both thle services were entirely different.

4.8 The applicant has failed to point out the names
of the |persons who have been declared senior to him. In the
absence of such detailed facts and also not impleading such
'pefsons as necessafy parties, the cdhtention raised by the
applic ﬁt cannot bé considered.
;4.9 In the_earlief OA, the applicant has also sought

all conseguential benefits which includes continuity in
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service,| fixetion in pay scale, seniority, promction etc.
HoweQer{ the Hon'ble Tribunal did not accept such prayers.
Now, after more than 8 years, he cannot seek the =sare
relief. The present OB is barred by  the principles of res-
judiEata and the.-same is, therefore, 1liable to be
dismissed. .

5. The applicant has not filed rejoinder.

6. Heard the léarned counsel for the parties and
perused |the record. |

6.1 The learned counsel for the respondents argued
at length o limitation. 1In the Coﬁtempt Petition filed by
the applicant, .the Tribunal vide order dated 13.2.2000

o, .
dismiss

applica

°d the same with ‘the observation that if the

nt has any grievance regarding certain conditions in

the order dated 3.3.94 in OA No.87/92 in taking him on

duty, it is open to him to- prefer a separate OA. He has

filed t
22 mon
represe
respond
preferr
14.11.72
Contemp
12.5.82
of phe
applica
we hold
6.2

submitt

‘res-Jjud

his oA only in January, 2002, after a lapse of about
the. The contention of the applicaﬁt that he-
nted and was waiting for the reply of the
ents, does not impress us.-Tﬁere was no order for

ing any representation which itself was preferred on

000 after 9 mwonths. of the observation Ain the

t Petition and only for grant of seniority from

. He should have filed the OA within the time limit

year prescribed in the A.T.Act. There 1is no.

tion for condonation of delay as well. Acccrdingly,
that this OA is time barred.

The learned counsei for the respondehts

ed that this cese is barred by the principles of

icata. Under the relief in the earlier OA, the

§
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: 11
applicant  has also prayed for appropriate directions to the
respondents to grant all consequential benefits by treating

him to be|in the cocntinuous service of the respondents. The

order dated 3.3.94 passed by the Tribunal in OA No.87/92

only dirgcts‘the respondents for teking him back on duty

within one week from the dJdate of receipt c¢f the order.

There was no.order for graﬁt of consecquential benefits and
prayer has ¥ - :

would mean that thé/been rejected. Accordingly, his prayer

in the present OA for grant of conseguential benefits by

treating him to be continuous in service of the respondents

for all purposes is reauired to be rejected being barred by

the principles of res-judicata. We agree with the
gontentign of the respondents and hold that this case is
also barred by the principles of res-judicata.

6.3 The learned counsel for the respondents also

submitted that the applicant was appointed only on
consolidated salary. He was not placed in regular pay

scale. N? other benefit was granted to the applicant as is

available to. the regular ©pay scale personnel. The
appcintm?nt order aated 4.5.82 (Ann.R2) clearly states that
the applﬁcant wﬁll not_be‘treated as Govt. servant, he will
not be entifled for anyvkind of leave and that he will not
be entitled fér.any paid holidays except for three national
holidays. It ".4§ clearly mentioned that appointment will be
treated |as casual. Therefore, unless the applicant is
requlasrly appointed, he cannot <claim for- - seniority.
incremenf etc. The .respondents have complied the order of
the Tribunal and given substantial - benefits to the
applicant, inasmuch as, he has been apointed on an
equivalent regular pay scale post with> all Dbenefits

attached to the pay scale. The applicant has not even given
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of the similarly placed persons who are alleged

en regularised in preference to the applicant. He

britted that none of their averments in the reply

" controverted by the applicant by filing
Since the applicant was not placed in any pey
was only drawing the fixed salary, he cannot

benefits as attached to & pay

the case is barred

tion and also hit by the principles of res-
it is not necessary to discuss the merit cf this.
Iin view of above disucussions, this OA is

No order as to costs.

.L.GUPTR2)

Vice Chairman




