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Hari Shanl:er Pamvar e/o Shd •::hunni Lal Panwar r/o E-102 

Vaiehali Nagar, Jaipur, presently worting ae 2afaiwala in 

the Office of the National Archivee of India, Record 

r::entre, IOA, Jhalana Dungri, Jaipur. 

• • Applicant 

Versus 

l. The Union of India thrc.ugh the Secretary to the 

Govt. of India, Ministry of Touris~ and Culture, 

Shastri Bhawan, Fajendra Marg, New Delhi. 

2. The· Dire.::-t.':Jl- General, lJati.:,nal Ar . .:-hives of India, 

Jan Path, New Delhi. 

3. Assistant Director of Archives, National Archives 

of India, 10-A, Jhalana Doongri, Jaipur • 

•• Respondents 

~r. P.N.Jatti - counsel for the applicant. 

Mr. L.N.Eose - counsel for the respondents. 

CORAM: 

HON'BLE MF. S.f.AGFAWAL, MEMBEP (ADMINISTRATIVE) 

HON'BLE MR. M.L.CHAUHAN, MEMBEP (JUDICIAL) 

0 R D E R 

PER HON'BLE MR. M.L.CHAUHAN 

The applicant, who is W)rting as 3afaiwala in the 

office of National Archives of India, Peccrd Centre, 

Jhalana Doongd, Jait:·JJr has filed this ()A against in-

,action en the part of the respondents in not allowing hire 

up:Jradatic·n in the higher pay scale .:.n CCIT'f•letion cf 1~ 

yeare .)f saU sfactory service under the Aesured Career 

Progression (At:P) Scheme for the Central ~overnment 

r::ivilian Firployees as notified vide Office MerroranduiT' 
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dated Auguet 9, 1999. 

2. The applicant was Sa fa i wa 1 a -Cuw-

Farash on 6.9.84 and is worting ae such since then. 

Ac~ording to the applicant, he has cowpleted satisfactory 

service c,f 1~ years as un 1: .• 9.9(: .• It is further alleged 

entitled to finan•:::ial upgraclati•)n after corr·pleticn of 1:::' 

years of satisfactory service as no case was pending 

against the applicant at the relevant time. The applicant 

has subwitted his representation to the respondents dated 

.3.1~.:::·001 (Ann.Al) fc,r grant c:f t.enefit c·f ACP scheme. 

c' ..... 1 nee nc. a•:::t ion has t.een ta}:en by the resp.:.ncle·nts on hi::: 

representation, the apr:·licant has filet:l the r:·t·e:::ent ,:,A 

thereby praying that be issued tc. the 

respondents to allow upgradation in the pay after 

satisfactory service of l~ years a::: per the ACP Scheme. 

':) 
...Jo The resr:,c·ndents have filecl rer:.ly. The fact that 

the applicant was appointed as Safaiwala-curr-Farash on 

6.~J.l984 has nr.:•t been clisr-·uted. The fa.:::tun·, of 9rant ·~f 

benefit of financial upgradation under the ACP scheme 

after corrpletiun of 1~/~4 yeare of regular service in the 

grade hae als.~ nr:.t been deniecl by the re-sr:·.:·nclents. It is 

adw]tted by the resp.:.ndents that the apr:·li·:::ant was to be 

given the ne~-:t highet· ;::.:alE w.e.f. 9.:::.1999, the elate on 

which the ACP scheme carre into force. However, the 

applicant was not granted the said benefit under the above 

scheme as "the appli·:::ant was fr:.uncl 9uilty and a minor 

(Para 1 of the 

reply) • In para 4 • .3 1":1f the reply, the re-spr:.nclen t s have 

stated as under:-
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"It is wrc.ng t•:J eay that sin·::e 6/9/19.'34 the 

applicant has been working s~ccthly and there is 

no cause c.f .::-c.rr·plaint t.:• his superi cr regarding 

his wc.r}: and cc.ndu•:-t. WhereEte a chargesheet \vas 

given to the applicant on the basis of the 

violation of provision of 2(111) Kh cf Civil 

Service Medical Attendant Fule,l944 and a enquiry 

was conducted against the applicant. He was found 

guilty and a rr·inor penalty .:,f "Censure" was 

iwposed upon him vide order no.~~-1/99-Vigilance 

dated 5/9/~001, national Archives of India, 

Janpath, Delhi (Annexure-RI). In this 

connect i C•n, it j s subrroittecl here that the 

financial upgraclat i .:•n is· all.:.wecl 

employees \-lhC· fulfill all the conclitic.ns required 

for promotion to the next higher grade after 

approval of Screenirig Co~mittee. The case of the 

applicant w.3s r:,rco:·eseed ac.:-orclingly at the t i IT'e 

of •:-onvening the first rr•eeting c.f the Screening 

Corr·rr:ittee fc·r the r:·urpc.se but his •:-ase was not 

considered as the vigilance case was pending 

against hilT'. The vigilan.:·e ·:-aee \·las finali::::::ed on 

penalty •:Jf "•:-ensure" \-las irrr: .. ::,secl ur:·on him vide 

order n G • -1..:1-1 / 9 9- v i g i 1 an·=- e cla t eel 5/9/::'001, 

llatic.nal Jlx.:-hives .:;f India, J.:mpath, NeH Delhi 

(Anne:·:ure-PI). The cas.e .:.f the ar:.pli·::c.nt fc.r 

before the 3creening Co~mittee w~ich was held on 

1.:.~ / 5 I ~ (1 0 ~ b u t t h e 3 ·=- r e en i n g •-: r:, rr rr• i t t e· e cl i cl n c t 

allow the sawe on the basis of penalty of 

"censure" i rr•r:·c·eecl by the ·=--=·mr:.et ent authority and 

~ 
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his performance report fuund 

satisfactory." 

Further in para 4.5, the reepon~ente have stated 

that the case for grant of financial upgtadation under ACP 

sC"herr·e was r:·l a.:-ecl bef.:.re the Screening O:~c.rr•mi t tee but the 

Cc·mrrrittee clio n.:.t all·:·w the finand.3l upgraclation. In para 

5.3 it has further been stated that a ·.:-hargesheet \vas 

given to the applicant on ~0.1.~000 as per Ann.P3 and he 

was found guilty and a minor penalty of censure was 

i rr:posecl vide Ann. Fl. Itt nut sh~ t-1, the stand ta}:e:n by the 

respc.nclents in theh· reply is that at the ti n··e .:.f the 

first meeting of the Screening Corrrrittee a vigilance case 

was pencl~ng ancl he was also awarded a penalty of censure. 

As euch he was not allowed the benefit of financial 

upgradation under ACP scheme. 

4. The applicant has filed rejoinder reiterating the 

subwissions made in the OA. He has further stated that the 

urcler of ACP was circulated on 9.3.1999 and the applicant 

was entitled for first upgradation w.e:.f. 9.8.1999 in the 

very f i ret list on 20th March, 2000. As such the 

chargesheet issued subsequently and penalty of censure 

teen formed basis for denying financial upgradation under 

the ACP scherre. 

c:: 
..Je We have heard the learned . .:-ounsel fc·r the r:·art i es 

and gone thr0ugh the material place on record. 

5.1 The question which requires our consideration in 

the present case ie as to whether the applicant could have 

teen denied the benefit of financial upgraclation under the 

.-: ... 
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ACP scherre by taking into consideration the disciplinary 

proceedings/penalty issued subsequent to the date when the 

applicant becarr•e ent it 1 e) fc,r the said benefit. As already 

stated abc.ve and admit ted bet ween the parties · .J;..I'r'6t the 
) 

applicant had completed 1~ years c,f service as on 6.9.96 

and he was to be given the next higher grade· w.e.f. 

9.8.99, the cJate on which the ACP scheme dated August 9, 

1999 became operational. This fact is alsc, adrritted by the 

respondents in para 1 of their reply. 

5. 2 The ACP scheme has been pla .. :::ed en record as 

Ann.A3. In Para t: •• 3 by way of an illustration it is 

sU pula ted that the 8·::-reeni ng Cc,mrri t tee meeting in the 

first week of Llanuary, 1990 \>Jc.ul d process the cases that 

would attain maturity during the peric·d April 1,1999 to 

September 30, 1009 and the Screening Corrmittee rreeting in 

the first week of July, 1999 would process the cases that 

whould mature during the peri.:.(! October. l, 1999 to March 

31,2000. Thus, the case of the applicant for grant of ACP 

benefits had already attained maturity during the period 

April 1, 1999 to September 30, 1999 ancJ as such the 

Screening Corr·mittee meeting wa::: required te: be held in the 

first week c·f January, 1999 in terrr•s of para 6.3 of the 

said scheme. However, since the said OM was fur the first 

time issued on August 9, 1999 and the meeting could not be 

held earlier to that date, as such the case of the 

appJ i cant ought tc have been cc.nsidered by the Screening 

Commit tee in the first week of Llanuary, :?(1,)0 as t:-er para 

6.3 of the scheme which stipulates that Screening 

Committee shall follow a time schedule and meet twice in a 

financial year preferably in the first week of January and 

JuJy for advance processing c,f the cases. Admittedly, 

there was no chargesheet pending against the applicant en 
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9.8.99 w.e.f which date even according to the respondents 

the applicant was entitled fur finandal upgrac1atic-n as 

per ACP s·:-herre. Further as of the scherre, 

cases which attained rr.9turity during the periocl April 1, 

1999 to Septerrter 30, 1999, 3creening Comrrittee shuuld he 

held in the first week of January, 1999 ur at the rrcst in 

the first wee~ of January, ~000 and up to this date there 

was no chargesheet/vigil&nce case pending against the 

appl i •:-ant. The chargesheet was given tc the appl :i cant on 

20.1.~000 (Ann.R3) for the first t:ime and a rrinur penalty 

was awarded to h:irr on 5.9.2001 (Ann.Fl), admittedly, after 

a lapse of ~ years when the applicant has become entitled 

for f:inandal upgr.:~claiton. The applicant has teen denied 

the benefit of financial upgredation on account that there 

was vigilance case w-re· pending and a penalty \-las imposed 

upon hirr. 

5.3 At the t:iiT'e of argurr:ents, a specifi.: query \·las 

macle· to the learned ct::.unsel fer the reer:-.::.ndents as to 

whether adverse entries in the ACR of the ar:·plicant was 

recorded at the relevant time. The leatned counsel for the 

respondents, on the instructions from the departmental 

r:..-· 
official, has stated that since the applicant was a Class-

IV employee, as such n.:• A·:Ps are being written. Thus, 

except for vigilance case and a penalty cf censure, 

nothing adverse has been placed on record by the 

respondents so as to justify non-grant of financial 

upgradaticn to the applicant under the ACP scheme. At this 

stage, :it \-Jill be relevant to mentic.n para 11 c·f Ann.Al 

&ttachecl with the OM elated August 9, 1999 i.e. ACP scheiT'e 

for Central G·:.vernment .• :ivilian EIT'J:·Ioyees which provides 

as under:-

"In the rr:atter of eli sci pl i nary/{:•Enal ty 

----o--·,---~~ -----··-~. ~~~--
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grant of benefits under the ACP 

scheme shall be subject tc rules governing normal 

•::ases te 

regulated under the I=·rt.::.vi si.:.ns 0f relevant CCS 

(CCA) Rules, 1965 and instructions thereunder." 

11·:•\v let us ct.::.nsicler as to \olhat are the rules 

gc.verning norrr,al r_:.rorr•:.ti.:.n in the rr•atter ·=·f disdpUnary 

penalty proceedings. 

5.4 It has been judicially settled by the Ape~ Court 

that prorr·ot ion in di scii=·l i nary proceedings/criminal 

pr.::..:-e eo i ngs can t.e only \olhen disdplinary 

r-·rc.ceeclings/crirrinal prc.ceeclings are pending against the 

deli n·:fuent c,ffL::- ial and in su·:-h eventuality the seal eel 

cover procedure should be adopted. What is the date frorr 

which the disciplinary prcceeclings/criminal proceedings 

can be said to have be~n corrmenced, it has been held that 

it is only from the stage when the charge-memo or charge­

sheet is issued and not at an ear 1 i er sta9e. The sealed 

cc·ver prc .. :-edure has tote ador_:.tecl O:•nly after the charge 

meirG c.r chargesheet is i ssuecl. Penden•:-y c.f prel i rr·i nary 

investigati.:,n r:·rit.::·r to:. that stage \·lill not be sufficient 

t 0 en·a t.l e the aut hc.r it i es t c. adopt the sea J eel •:'Over 

prc.ceclure. In this behalf reference rr1ay be made to the 

decision of the Ar:.e:·: ~:curt in the case of Unic.n c·f India 

etc.etc. vs. Y..V.Jan}:irarr•an Et•::-.et.:-., 1991 (5) SLP 60~. 

5.5 To the siirilar effect are ~he instructi0ns issuecl 

ty the Ministry of Personnel, Public Grievances and 

Pensions ([lepartrr,ent of Personnel and Training) vide OM 

lJo.~~Oll/~/91-Estt.(A) elated 1~.9.199~ which stipulates 

that cases of •3c.vernment servant o:·f ft.::ll·:.wing •:-ategc.ry 

shculcl te sr-ecifically brought to the notice of the 

Departmental Promotion Comirittee vi=. ( i ) Government 



--- ~---

('-

I 
i 

- l 

8 

servants under suspension, (ii) Governrrent servant in 

respect of wh.::,w a chargesheet has been i esued and the 

disciplinary proceedings are pending and (iii) Government 

servants in respeo::·t of whc.n• pn:,se.:tlti.:.n fer a criminal 

charge is pending. The Departrr·ental ProiT'c·tion Corrrr:ittee 

shall assees the suitability ·=·f su·:h .:;c.-Jernment servants 

along-v1:ith O::•ther eligible cancliclates withc.ut taJ:ing into 

c.::,ns i clera t i c.n the eli s d. pl i nary case/ .:r i Irina 1 pr·:··secu t ion 

pending against them and the assesswent cf such Government 

servants shall be kept in sealed cover. In case the 

GoverniTient servant i e e:·:o:.nerated he is to be granted 

promotion from the bact date and in case he is held guilty 

in the disciplinary •:ase/criw:inal prose•:ution, he is to:. be 

granted promotion from the subsequent date. 

5.6 Applying the same prin·:iple in the present case 

:in teriTis of para 11 of Ann.A"i::a~~~!~~cfVal: .. ::,ve, the 

disciplinary proceedings can be said to have been 

coiTirnencecl cnly c.n ~0.1. :•(,,)0 when the ·:harge IT•err•o in the 

disciplinary proceedings was issued to the applicant. The 

applicant was ac11Tl:ittedly entitled for benefit of financial 

upgradation w.e.f. 9.8.1909 and on that date there was no 

proceedinge pending against hiiTI. As such the benefit of 

financial upgraclation ·:annc,t be withheld IT•erely because 

sowe vigilance case was pending against the eiTiployee 

without there being any chargesheet. To deny such benefit 
I 

there must be at the relevant time a ·:-harge rrerr .. :. already 

issued to:: the ewpluyee. E'.ince the ar:·plicant vlas entitled 

for financial upgradation w.e.f. 9.8.1999 and his case for 

financial upgradation under ACP scheiT'e was required to be 

considered by the Scre~ning Committee in 1999 itself and 

at the rr·o:·st in the first weeJ: of .January, ~·)•)0 in terJTis C•f 

para 6.3 of the ACP schewe and on that date the applicant 
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\vas net served any .:-harge rPerrrt:., as such the disciplinary 

proceedings ·:-ann.:.t be said t.:. have coiT'rrrenced. In view of 

this, the case of the applicant could not have been 

rejected by the Screening cc.rrrrd t tee by tal:ing into a•:'•:'O:•tmt 

the r:·enalty r_,f ·:ensure awarclecl in September, ::::001 after a 

lapse of ab.:,ut ::0 year ancl als.:, ta}:ing int.:, ac•:O:•Unt the 

vi9ilan·:-e .:ase, the ·:hargesheet of whi·:-h was ~ssued on 

20.1.::::000. On repeated queries t6 the learned counsel for 

the respondents as to whether there are any instructions 

issued by the Government which stipulate that a Government 

servant who has been recoJTIJTienclecl for promot~on/ACP by the 

(. 
DPC but in whcse case clieciplinary r:·rc.ceedings/crirr·inal 

< 

hae been initiated/pending after 

re·:'•')Irmenclat i.:.ns r:.f the DP•': .3re recei vecl but befc.re he is 

actualJy prc.rr·:.ted can be cleniecl pr.:.rrrc·tion and he will be 

considered as if his •:ase hae t.een pla·:ecl in the sealed 

cover by the DPC, the learned counsel for the respondents 
b~ 

could not b=EE~t tc. Cotlr notice ct:=thi tixz'fl:-Hnn1e~ .any such 

instructions. In the absence c.f any sud1 instru.:tion on 

this point, it •:-annot be held thE~t the chargesheet issued 

and a penalty iiT'po:.sed after the elate when the appli·:-ant 

became eligible for financial upgraclation under ACP scheme 

C•')Ul d have J:.een taJ:en for cc.ns i clerat i .:,n by the Screening 

COrrJTiittee so as to reject the claiJTI of the applicant. 

5.7 Accordingly, the present OA is allcwed. The 

reepondente are directed t~ coneider the case of the 

ar:·plicant fc,r grsnt of financial upgraclati.:,n in terJTis of 

ACP scheme (Ann.A3) without tating into consideration the 

charge memo dated ::::o.1.::::ooo (Ann.R3) and penalty of 

censure iiT'posed on the basis of the said charge merr~ dated 

S.~~.~OOl (Ann.Pl). Su·:h .:onsic1er.3ticn shall be ck·ne within 

a period of 2 months from the data of receipt of this OA. 

- .. - ------~- ------~ 
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15. The OA is a.:··:-orclingly clis~_: .. :,secl c.f \-lith no ·~rcler 

as to costs. 

~")~ 
( M.L.CHAUHAN) 

. 
(S.K .• AGRAWAL) 

Member (J) l1err•ber (A) 

(_ 
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