
Hl THE CE!lTPAL AfrMINISTF.ATIVE TRIBUNAL, ,JAIPUR BElJCH 

JAIPUR 

Date of decieion: 07.01.2004 

OA Nc .• 273/2002 

Ha bi bucld in Fh.3.n s,' C· .Jana J:. Mehb.:.c.J:. f~h.3.n r ,'o 3 ;1 :=: G, Habib 

Houee, Jhulewalon Ki G3.li, Top ~hana Desh, Jaipur-I, 

presently worl:ing .3.s F.A.HSG-II in F.ajaethan 3e.::retariat 

Post Office, Jaipur. 

•• Applicant 

VERSUS 

]. Union of India through the Secretary to the 

Government of India, De~artment of Posts, Dak 

Bhawan, Sansad Marg, New Delhi. 

2. Chief Poet Master General, Fajasth3.n ~ir~le, 

Jaipur. 

? 
...J • Seni0r Superintendent of Post Office, Jaipur ~ity 

Dn. Jaipur. 

•• Respondents 

Mr.P.N.Jatti - counsel for the applicant. 

Mr. Tej Pr3.kaeh Sharma - counsel for the resrcndents 

CORAM: 

Hon'ble Mr. M.L.Chauhan, Member (Judicial) 

Hon'ble Mr. A.Y.Bhandari, Member (Admini~trative) 

ORDER (ORAL) 

Earlier, thg applicant has filed this OA against 

the impu9ned .:0rder dated lti.3.2001 (..n.nn.Al) whereby the 

period w.e.f. 5.L:.:=:01)0 to 18.12.2000 wae i::·rdered t.:. be 

treated as diee-non. He has also made repreeentati0n 

against the impugned order, t hc0ugh be la tedl y, ana durin9 

the pendency of thie OA, the repreeentation 0f the 

appl i 0::ant was reje•::ted vi de order dated .-, c: ,... - ·4 
-...J·::.'.U-

(Jl.nn.Jl./lA). The appl i 0::ant an ai:.plicatieon 

amendment thereby .::hallenging thiE" 1:"1rder als 0:•, which was 

~ 
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subsequently allowed by this Tribunal. In the amended OA, 

the applicant has impugned both these 0rders (Ann.Al and 

Ann.A/IA). In reli~f, he has prayed that these 0rders may 

J:indly be quashed and eet-aside and t~e re~pondents be 

and to draw salary 0f the said period. 

2. Fai:ts of the case are that the applicant while 

working ae Sorting AE'eietant (BCR) in the Department of 

Poste, Jaipur (Rajasthan) prqceeded on leave w.e.f. 

5.12.~000 to 18.12.~000. The caee of the appli~3nt ie that 

he was n0t feeling well from last some days and his 

Ayurvedic treatment was g0ing on in the Govt. Hc·spi tal. It 

is further averred that he fell ill ~n 5.l~.~000 and 

the ref 0re I the applicant t ooJ: treatment from Ua t ic.nal 

Ayurved Institute, Jaipur w.e.f. 5.12.2000 to 18.12.::ooo. 

The applicant submitted a med f.::a 1 cert if i ·:ate and 

requested the auth0rities to sanction leave 0n the basis 

of rnedii:al •:ertifir::ate, but the respondent u-: .• 3 instead of 

sanctioning leave, issued the order for dies-non. 

2.1 It is further stated that the appli~ant submitted 

a representatil'.:'·n dated ::.4.=:001, but no actic.n has been 

taken by the resp0ndents till filing of the OA. However, 

subEequently vide impugned crder dated ~5.9.0~ the 

representation of the applicant wae decided and the 0rder 

passed by the Superintendent 0 f Off i ·:es, 

Jaipur i:ity Divisi.:.n, Jaipur was cc.nfirmed by tha e.9me 

authority. It is fu~ther stated that in the impugned order 

dated 16.3.:2(1(11 (Ann.Al) reference tt:· Pule 11:..::: c.f Postal 

Manual V0l.III has been made ~nd it has been stated that 

the medical certificate should have been pre~ented by the 

applicant on the sa~e day in order to regulariee the 
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period 0f absen~e. It is further stated that the 

~ertificate of eic~ness was in fact sent to the office of 

respondents by hand by two sons namely Naf i j P.hmed and 

Afij Ahmed but the Superintendent, Shri Shanker Lal, told 

that as there :is stril:e, no employee is there on duty, 

therefore, the ~ertificate will be a~cepted later on. The 

applicant has also filed affidavit of Hafij Ahmed to this 

effect. It is on the basis of the aforesaid f3ctual matrix 

that the appl i 1'.:ant hae fil e.:J th is C:•A thereby praying for 

the aforesaid reliefs. 

3. Notice of this a~plication W3S given to the 

respcndents. The re&pondents have filed reply to the 

original as well as amended OA. In the r~ply, it has been 

stated that the appl i;:ant r.emained at.sent from duty from 

5.12.2000 to 18.12.~000 for participating in the strike of 

postal emplc·yees. However, ·=·n join~after cal 1 c.ff the 

stirke, the applicant resumed .at Pajasthan Secret3riat 

Pi::0st Office c.n 19.1.::: • .:::000 by produ·~ing medi·~al sid:ness 

certificates dated 5.l~ • .:::000 and 13.l~ • .:::ooo al0ngwith 

medical fitnees ·~ertificate dated E•.L2 • .=:01)0. It is also 

stated that the applicant remained unauthc.risedly absent 

fr0m duty from 5.12.~000 to 18.12 • .:::000 without information 

to the competent authority and without s3n~ti0ning of 

leave by the authority. It is further stated that 

submission ~·f medical a l.:.ngwi th fitness 

certificate at the time of joining at Rajas than 

Secretariat Poet Office 0n 19.1.::: . .::ooo is in contravention 

of Pule 16~ of the Postal Manual Vol.III. Thug, the period 

of unauthori i:ed abeen·~e i E treated as di es-n.:-·n as per 

rules. The respondents have als6 placed on re~ora copy cf 

the mei:ti·~al certifi,~ate i:hted ~ .• 1~· • .:::000, i:::.1.:: • .:::000 and 

--- ~.;._ ------
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medical certificate of fitness to return to duty dated 

19.12.2000 on record as Anns.Rl,R2 and R3. The respondents 

have further stated that the representation of the 

applicant dated 2.4.01 was addres::.ed to respondent No.3 

who has passed the original order whereas it should have 

been addressed to the - next higher authority, as such no 

act ion was warranted at the 1 evel of respondent No. 3. 

However, the case of the applicant was again reviewed on 

receipt of the letter dated 17.8.01 from resp0ndent No.2 

and accordingly a show-cause not ice dated 15. 4. 2000 was 

issued to the applicant for submission of the 

representatiori against the ptop~sed action of treating the 

period as dies-non, but no representatio~ has been 

received. from the applicant. Hence his case was again 

decided by the Senior Superintendent of Post Off ice, 

Jaipur Region, Jaipur City, Jaipur vide order dated 

25.9.2002 and the period frcrn 5.l~.~000 to 18.12.~000 was 

treated as dies~non. 

4. w~ have heard the learned counsel for the parties 

and gone through the material placed on record. 

4.1 The question which requires our consideration is 

whether the period of absence frc.rn 5.l~.:2000 tc, 18.12.~000 

can be treated as dies-non in view of Rule 162 ·of the 

Postal Manual Vol.III solely on the ground that the 

applicant has not submitted the certificate of eickness on 

the same day. 

4.2 At the outset, it may be submitted that the 

impugned order dated 16.3.01 (Ann.Al) and subsequent order 

dated 25.9.02 (Ann.A/lA) has been passed by the same 

authority i.e. respondent No.3. In the order dated 

16. 3. 2001 the ground taken for treating the period as 

~ 
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dies-non is no~. furnishing of medical certificate of 

si d:ness on the same day and al so that the applicant 

remained unauthorisedly absent for the period w.e.f. 

5.12.2000 to 18.1:'. • .::ooo for p.:irticip9ting in the postal 

employees stril:e. Admittedly, the perii:-0d ·:·f absence was 

treated as diee-non withoui any show-cause n0tice to the 

applicant, which was mandatory requirement. Since the 

poetal authorities were ceased of the matt~r regarding the 

matter pertaining to the postal strike,_ instructicns were 

issued by the Chie~ Postmaster General, Rajasthan tircle, 

.Jaipur vide letter dated 17.8.~001 t.:, the effect that 

official who have remained 2bsent were re.:_ruir'ed to be 

given an opportunity before tre.:itirnJ the peri.:0d ai:- dies 
~ .b.L. ' 

• - VI-: 
non and for that purpose Fi days time _., __ , g1 ven to them. 

In of the instructL:ms, the 

respondent No.3 iesued a show-cause notice dated 15.~.~002 

to the applicant thereby giving him opportunity to file 

reply to the eaid show-cause n0tice within 10 days and in 

caee no reply is received withiri the stipulated time, the 

caee will be de•::ided e~-:-parte. To u2, su.::h a .::oui·se was 

n0t permi-='e i J:.l e fo:.r respondent N,.:o. 3. Resp.:·ndent llo. 3 has 

no authority to review its own crder which has been p3s~ea 

on earlier ("Ccasion. ci:mt rary t 0: 0 rules and with out 
J 

giving 

opportunity to the applicans bef0re treating the period in 

questic·n as di ee-ni:·n. Befo:.re adopting eu·:h a couree, it 

was incumbent upon the higher authority to supersede the 

earlier order dated 16.~:.::00J ':md remanded the case bacJ: 

to the authority wh·:, has paesed the original order i.e. 

resp0ndent No.3 t0 rec0nsider the case afreeh after gi7ing 

sh0w-cause n0tice to the applicant to mate repreaent3tion 

and pass fresh order. Admittedly, no such c0urse hae been 

adopted in this case. 
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4.3 As can be seen from the material placed on 

re0crd, there are two orders passed by the s~me authority 

i.e. 1: 0rder dateo 16.3.2001 (Ann.Al) and subse·::.iuent .:•rder 

dated '.::'5.~1J1:2 (Ann.A/IA) where the peric•d c1f unauthorised 

absence from duty w.e.f. 5.1~.::::ooo to 18.1~.::::ooo has been 

treated as dies-n.:.n by giving different reasons. In the 

earlier order dated 16.3.~001 the reason for treating the 

period as dies-non given is non-submissi0n 0f medical 

certificate on the same day whii::h wai= required ae per Pule 

16~ of the P~stal Manual Vol.III whereas reason given by 

resp 0:.ndent n.:..3 while passing the order dated ::: .• ·~1.~(t(I:::'. is 

qu1te different and for that purpc·se the representation 

made by the applicant has been tal:en int.:• cc.ns iderat i·:m 

and this order has been passed as if the respondent.No.3 

was e~:ero:::isin9 the appellate pc•wers while dealing with the 

representation of the applii::ant against the order p3seed 

by respondent No.3 himself. As alr~ady stated above, euch 

a . c.:.urse was not permiseible fer resp0ndent No.3. 

Reap·:.ndent no.2. cann.:,t ·act as origin31 authority while 

treating the peri1Jd ae dies-n.:m and sut.sequently on the 

basis of the repreaenta ti on made by the applicant c.:rnn.:.t 

pass a fresh i:·rder exercising pc.wers of the appellate 

authority. On this short ground, the applicant is ~ntitled 

for the relief. 

4.4- That ap.9rt, this Tribunal in (•A H07>. 50.3/::::(10~-

Bhambhu Fam vs. UOI decided 0n 10.9.:::003 and GA Ho. 

:::..J,~1,':::003 - L.L.Agrawal vs.TJCiI decided on i=..c.;;1 .:::(103 while 

interpreting Rule 16::'. of the Postal Manual Vol. III and 

al~0 relying upon the Govt. 0f India inetructions issued 

vide DG, PST letter dated :.th Oct•)ber, 197:. whi 1::h deals 

with the act ion for unauth.)r ised absence fr.:.m duty or 

overstayal and prescribes procedure as tc under what 
-~ 
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circumstances the peric.a can be treated as (iiee-non, has 

held that Rule 162 n~where etates that the peri0d will be 

treated as dies-non in case the medical certificate is not 

prc1duced within the prescribed time. It is pro(iuction of 

the certificate which has teen made mendatory failing 

which the Government servant shall not be entitled for pay 

and allowances and this period has t0 be treated ae leave 

without pay under Rule 16~. In the inst a net case, the 

applicant has submitted medical certificate. In case the 

respondents were not satiefied about genuineness of the 

medical certifi.::ate, the course available the 

respondents is to refer the matter to the medical board, 

but the respondents have not adopted this procedure. The 
_1;,,.·. 

applicant has produced the 0:ertificate and it is in the 

eventuality of not i;:roducing the medi 0::sl certificate, at 

the mcst the period has to be treated as leave without pay 

and not dies-non. As such the reference made by respondent 

No.3 of Rule 162 0f Foetal Manual Vol.III for treating the 

period as unauthorised absence a~ dies not is without any 

basis and Rule 162 di:0es ni:·t deal with the cir 0:umstances 

under which the peric·d of unauthorised absen·::e ::an be 

treated as dies-non. The peric·d of unauthorieed absence 

from duty C•l." c.ver=-tayal can be tre.:ited as dies-non in 

terms of DP, P&T letter nc,J., 12E'/70-[1is 0::.I (E'.FE.-I) dated 

5th October, 1~75. P3ra l<iii) of the e:iid letter reads as 

under:-

" •••••• If a Government servant absents himself 

abruptly or applies for leave which is refused in 

the exigencies of servi~e and still he happens to 

absent himself fr.:.m duty, he Ehoul(i be told of 

the consequences, ?i~. that the entire period of 

absence 'WC•lJ 1 d be tre.:tted as 

-~-----..__ - -------- -
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entailing lose of pay f0r the period in question 

under proviso to Fundarnent~l Rule 17, thereby 

resulting in breaJ: in :::er7i ce. If, however, he 

reports f·:ir duty· before .:0 r after initiation of 

disciplinary proi::eedings, he may be ta}:en bacJ: 

for duty because he ·has not been placed under 

suspension. The disciplinary a0::tion may be 

concluded and the peri.:·d of absence treated as 

unauthor i z'ea resulting in loss in pay and 

allowances f .:,r the period of absence un_der 

p~oviso to FR 17(1) and thus a break in service. 

The question whether the break sh0uld be condoned 

or not and tre3ted as dies non ehould be 

.-::onsidered only after of the 

disciplinary pri:.ceedings and that too after the 

Government servant representE in this regard." 

4.S Admittedly, no euch procedure has been ad0pted in 

the instant case. Neither the appl i •::ant has be.en told 

about the consequences that. the entire period 0f absence 

would be treated as unauthorised absence entailing loss of 

pay for the period in queEti0n under proviso t~ Fundemtnal 

Rule 17, thereby resultin9 in breal: in service nor any 

disciplinary pro 0::eedings were initiated the 

applicant. It is only after conclusion of the disciplinary 

proceedings the finding whether break in Eervi~e should be 

condoned or not and treated as dies non has to be arrived 

at. 

4.6 Viewing from any ~ngle, the action cf the 

reEpondents. in 
. . 
treating the perii:·d ·':'f abe'ence from 

5.12.2000 to 18.l~.~OOO as dies-non ie illegal and without 

any sanction of law and aE such the impugned 0rders dated 

~ 
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16.1.'.::(11)1 and :.::5.S•.:.::oo:.:: (Ann.Al and Ann.A/lA) deserve to 

be set-aeide. As such, the respc0 ndents are directed to 

regularise the period from 5.1:.::.:.::ooo to 18.1:.::.:.::ooo as 

r:ommuted leave C>n medical grounds. The applicant shall 

also be entitled for salary and allcwances f.:0 r the eaid 

period. Such an exe~cise shall be completed within a 

period of two months from the date of this order. No order 

as to r:osts. 

. '\ I ~ 
~,-;, ~ 
(A.K.BH~~ 

~), 
(M.L.CHAUHAN) 

Member (A) Member (J) 


