I THE CEBUTFAL ACDMIWISTRATIVE TRIEBUMAL, JATFUR BENCH
JAIPUR
Date of decision: 07.01.2004
OB N, 273/2002
Hakikbuddin Fhan &,/'c Janak Mehkock Fhan v,o 3320, Habib
Heuse, Jhulewalon FEi 33li, Top [Fhana UDesh, Jaipur-I,
precsently working as P.A.HEG-II in PRajasthan ZJecretariat
Post Office, Jaipur.
.. Applicant

VERSUS

1. mion of India through +the Zecretary to the
Government of India, Degartment of Feosts, Dak

Bhawan, fansad Marg, Wew Delhi.

2. Chief Post Master General, Fajasthan Jircle,
Jaipur.
3. Senicsr Superintendent of Fost Office, Jaipur ity

Dn. Jaipur.
.. Respondents
Mr.P.N.Jatti - ccunsel for the arplicant.

Mr. Tej Frakacsh Sharma - ccunsel for the respendents

CORAM:

Hon'ble Mr. M.L.Chauhan, Member (Judicial)
Hon'kle Mr. A.F.RBhandari, Member (2dAministvative)

ORDER (OQORAL)

Earlier, the applicant has filed this DA against

the impugned order dated 16£.3.2001 (2nn.2l) whereky the

]

periocd w.e.f. 5.12.2000 to 1S5.12.2000 was cordered to Le

[

treated as dies-neén. He has alsc made representation
against the impugned ovder, thcugh Lkelatedly, and during
the pendency of this 0A, the represgentation of the

applicant waz  rejected vide order  Adated Z5.m.02

(Ann.2/1A). The applicant wmoved an applicaticon for

amendment +thereby challenging thigs order alss, which was
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sukbsequently allowed by this Tribunal. In the amended 03,
the applicant has impugned heoth these orders (2nn.21 and
Ann.A/1A). In relief, he has prayed that thése crders may
kindly be quashed and set-azide and the respondents be
directed tc sanction leave from S.12.2000 to 1S.12.2000

and to draw salary <f the said period.

2. Farts of the case are thatvthe applicant while
working as Sorting Assistant (BCR) in the TDepartment of
Pogte, Jaipur (Rajasthan) proceeded on leave w.e.f.
5.12.2000 £o 18.12.2000, The case of the applicant ieg that
he was nrt feeling well freoem last some days \and. his
Ayunrvedic treatment was gning on in the Govt. Hospital; It
is further averred that he fell ill' on 5.12;20@0 and
thefefore, the applicant took treatmént from Haticnal
Ayurved Institute, Jaipur w.e.f. Sfli.ZOOO te 15.12.2@&0.
The aprlicant submitted a ﬁedical Agertificate and
requested the authorities te sanctinn leave =n the basis
of mediral certificéte, but the respondent MNo.2 instead of
sancticning leave, issued thé_érder for dies-neon.

2.1 IE is further stated"ﬁhat the applicant submitted
a reprecentaticn dated 2.4,.7001, bunt no acticsn has hkeen
' takeﬁ by fhe respondents fill fiiing of the OA. However,
subeequently yide' impugned crder dated 25.9.02  the

representation of the applicant was decided and the crder

n

pasgsed by the ZSenior _Superintenaent of _Post- Offices,
Jaipur City Divisicn, Jaipur‘was confirmed by the same
autherity. Tt is further stated that in the impugned crder
dated 16.2.2001 (Ann.Al) reference tc Pule 141 of Foatal
Manual V21l.III has heen made and it has bheen stated that
the medical certificate shculd have Leen préSented by the

applicant on the =same day in eorder to regularise the

@4




 period nf absenze. It is further stated that the
certificate of gickness was in fact sent tc the office of
respondents by hand by twe sons namely Nafij Ahmed and
Afij Ahmed but the Superintendent, Zhri Shanker Lal, told
that as thére.is strike, no employee is there on duty,
therefore, the certificate will be accepted later on. The
applicant has also filed affidaviﬁ of Hafij Ahmed to this
effect. It is on the basis of the aforesaid factual matrix
that the applicant has f;]ed this dA thereﬁy praying for

the aforesaid reliefs.

3. Notice éf this application ‘was " given to the
respsndentz. The 'respoﬁdents have filed reply to the
original as well as amended NA. In the reply, it has been
stated that the applicant remained aksent from duty from
5.12.2000 to 13,12,2000 for participating in the strike of
" postal gmpioyees. However, on‘joinéﬁafter call off the
stirke, the applicant resumed  at Pajasthan Secretariat»
vPost office oﬁ 19.12,2000 hy producing medical sidﬁness
certificates dJdated 5.12.2000 and lS.l:.jOOO alongwith
medical fitness certificate dated 12.12.2000. It is also
stated that the applicant remained unautﬁorisedly abhsent
from duty from 5.12.2OOQ tm 18.12.2000 witheut information
to the ecompetent autheority and without sanstioning cof
leave by‘ the awthority. It. is further staﬁed that
submiseion .of medical certificaté alsngwith Tfitness
certificate at the . time of | jeining at Pajasthan
Secretariat Poet Office on 15%,12.2000 is in contraventicon
of Pule 162 of the éostal Manual Vel.III. Thus, the pericd
nf unauthcoriszed ‘absence is treated as dies-ncn as per
rules; The respondents have alsa pléced on record copy cof

the medir~al certificate dated E5.12.200G, 13.12.2000 and
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medical certificate of fitmess to return to duty dated

19.12.2000 on record as Anns.R1,RZ and R3. The respondents
have further stated that the representation of the

applicant dated 2.4.01 waz addressed to respondent Nc.3

who has passed the original order whereas it should have

"been addressed to the next higher authority, as such no

actioﬁ' was warranted at the level of respondent No.3.
Herver, the.case_of.the applicant wés again réviéwea on
ieceipt of the letter dated 17.8.01 from respnndent No.2
and accordingly a show-cawnze notice dated 15.4.2000 was
issued to the applicant for submission of the

representation against the proposed action of treating the

perind as dies-non, but no representation has been

received. from the applicant. Hence his case was again
decided by the Senior Superintendent of Fost Oifice,
Jaipur - Region, .Jaipur City, Jaipur ﬁidé order dated
25.9.2002 and tﬁe perind frem £.12.2000 te 1£.12.2000 was

treated as dies-non.

4. : ‘We have heard the learned cocunsel for the parties

and gone through the material placed on record.

4.1 The question which requires our consideration is

.- whether the perind of absence frem 5.12.2000 to 18.12.2000

can be treated as dies-non in view of Rule 162 of the
Postal Manual Vel.IIT solely on the: Qround that the
applicanf has neot Submittéd the certificate of sickness on
the same day.

4.2 At the ouﬁsét, if may ‘be submitted that the
impugned order dated 16.3.01 (Ann.Al) and subseguent crder
dated 25.9.02 (Ann.A/1A) has been passed by the same
authority 1i.e. respondent ©No.3. In the order dated

l6.3.2001v the ground taken for treating the period as

u
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dies-non is nctr furnishing of medical certificate of
sickness on the =ame day and also that the applicant

remained unauthorisedly aksent for the pericd w.e.f.

5.12.2000 to 15.12.2000 for participating in the postal

employees strike. Admittédly, the pericd <f absence was
treated as dies-non wifhout ahy show-cause notice to the
applicant, which was mandatcry reguirement. 3Since the
postal authorities were rceased of the mattér regarding the

matter pertaining to the prnztal strike, instructicns were

iszued by the Chief Fostmaster General, Rajasthan Circle,

Jaipur vide letter dated 17.2.2001 to the effect that

" official who have remained aksent were rejuired to be

given an opportunity before treéting the pericd as dies

. : . . P ST ey

non and for that purpeose 10 days time ... given to them.
In compliance "of the afaoresaid instructions, the
respondent Ne.2 issued a show-canse notice dated 15.4.2002

to the applicant thereby giving him cpportunity te file

reply to the gaid show-cause notice within 10 days and in

~rcage no reply is received within the stipulated time, the
cace will ke decided ex-parte. Tn nz, such a course was

not permissikle feor respoendent Ho.3. Respondent llo.3 has

ne aunthority tn review its o~wn crder which has been passed

P

on earlier accasgion, contrary o rules and without giving

oppertunity to the applicanpibefare_treating the peridd in

D]

questi&n as dies-ncn. BRefore adeopting such a course, it
was incumbent upen the higher anthority to supersede the
earlier order dated 15.3.2001 and remanded the casze back
to the authority wh: has paszed rthe original corder i.e.
respondent MNo.2 to reconsider the case afresh after giving
show;cause notice to the applicant to make reprezentaticon

and pass fresh order. Admittedly, no =such course has bkeen

adopted in this case. Qﬂ/

i
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4. As <can hkhe seen from the material placed on

(%)

reccrd, there are two corders passed by the same authority
i.e. order dated 16.2Z.2001 (Ann.2Al) and suksejuent 5rder
dated 5.9.02 (Ann.32, 12) where the pericd of nnauthcorised
absence from duty w.e.f. S.12.2000 to 12,12.2000 has been
treated as dies-nzn by giving different‘reaSGns. In the
earlier corder dated 16.2.2001 the reascon for treating the
pericd as dies-non given is non-submissicon of wmedical
certificate-on the same day which waes required as ber Pule
162 of the Postal Manunal Vol.III whereas reason given»by
respondent Mol 3 while passing the ordér datéd fE.?.:GOZ is
quite different and for that purpose the representation
made Ly the applicant has hLeen taken inta consideration
and this order has been passed as if tﬁe respondent Ne.2
waz exercising the appéllate poweré whiie_dealing with the
representaticon of the applicant agaihst the'order pacssed
by respondent MNo.2 ﬁimself. A= alréady stated alkcve, euch
a .- course  was not permiseible fcr‘ respondent MNMo.3.
ﬁéspondent No.2 cannat  act as original authority while
treating the perind as dies-non énd subéequenﬁly on the
hagis of the rvepresentaticn made ky the'applicanf cannast
pass a fresh order exercisiﬁg poweréi of the apbellate
authofity. On this éhort ground,‘the applicant is entitled
for the relief.

4.4 - That apart, this Tribunal in oA Ho. 502,/ 2002-
Ehambhun PFam vs. UOI ‘decided wn 10,9.200% and oA 1o,
249,/2003 - L.L.Agrawal.vs.UOI Aecided on 12.00.2003 while
interpreting Rule 162 of the Postal Manunal Vel.III and
aleeo relying upon‘the Gavt. of India instrustions issued
vidé'DG, PsT letter daﬁed Cth October, 1975 which deals
with the action for unauthoriséd absence from duty or

overstayal and prescrikes procedure as to under what

‘4
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the perizd can bhe treated as Adies-non, has

held that Rule 162 nsawhere states that the perird will be

treated azs dies-non in case the medical rcertificate is not

produced within the prescriked time. It is preoduction of
certificate which has

the Leen made mendatory failing

which the Government servant shall not he entitled for pay

and allawances and this period has to ke treated as leave

without pay wunder Rule 162X, In the instanct case, the

applicant has submitted medical certificate. 1In case the

respondents were not satisfied abcut genuineness of the

medical certificate, the course available for the

respondents is to refer the matter tn the medical beard,

but the respondents have nct adopted this procedure. The

applicant has produced the certificate and it is in the

eventuality of ncot producing the medical certificate, at
the mcst the pericd has tc be treated as leave without pav
and not diez-ncn. BAs such the reference made hy respondent

Ho.3 of Rule 162 of Fostal Manual Vol.ITI for treating the

pericd as unauthorised absence as dies nnt is without any

basis and Rule 162 dces not deal with the circumstances
under which the pericd of wunauthorised _absence/ zan bhe
treated as dies-non. The pericd of unauthorised absence
from duty or cverstayal can be treated as dies-non in
terms of DF, F&T letter NG.6/28/70—Dizc.I (ePP-TI) dated

5th Octcoker, 1575, Para 1(iii) of the e3id letter reads as

under:-

" eeo..If a OCovernment servant absents himzelf

abruptly or applies for leave which is refused

the exigencies of service and still he happens to

absent himself from duty, he shonld be told of
the consequences, wvic. that the entire perind of
absence wonld ke treated as unauthorized,

Y
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entailing loges of pay for the perisd in -ueztion
uhder provisn to  Fundamental Rule 17; thereby
resulting in brealk in.service. If, however, he
reports for duty‘before or éfter initiation of
disciplinary .broceedings, ~he may he taken back
forA duty bhecanse he has not been placed under
suspension. The disciplinary action may be
concluded and the period of aksence treated as
unauthorized ‘resulting in loss in pay and
allowances for the peried of agsence under
praovisa te FR 17(1) and thus a break in service.
The question whethef‘the bréak shovld ke condzned

or not and treated as dies non  ghould be

[y]
[}

nsidered only after conclusion  of  the

disciplinary prcceedings and that too after the

Government servant represents in this regard."

4.5 Admittedly, no such proceaure has keen adopted in
the instant case. HWNeither thé applicant has hkeen told
about the conseqguences that the entire period @fvabseﬁce
would be freated as unauthcorised ahzence entailing loss of
pay for the pericd in questicon under proviea to rundemtnal
Rule 17, thereby resulting in kreak in éervice nor any
disciplinary proceedings were ,ihitiated ~agjainst the
apblicant. It is only after sonclusicn of the disciplinary
proceedings the findiné whethef brealk in service should be

condrned or not and treated as dies non has to be arrived

4.6 Viewing from any angle, the actiocn c¢f the
respondents . in treating the period‘ ~f absence . from
5.12.2000 to 13,12,.2000 as dies-non is illegal and without

any sanction of law and as such the impugned ~rders dated

“
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16.1.2001 and 25.5.2002 (Ann.21 and Ann.A,/lA) deserve to
be set-aside. RAs euch, the respondenﬁs are directed to
regularise the perind from 5.12.2000 to lé.li.DQOO as
commited leave 'on medical grounds. The applicant =shall
alsns he entitled for =alary énd allowanceé for the =aid
rericd. Such aﬁ erercise shall be completed within a
pericd of twe months from the date of this order. No crder

as to costs.
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(A.F.BHAH A'P( (M.L.CHAUHAN)
Member (A4) Member (J)
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