Il THE CENTFAL ACDMIIUISTRATIVE TRIBUNAL, JAIPUR BENCH

JAIPUR
Date of decisicn: 1)-12.2003
0OBA Mo ,2ED/2002
Dr. W.F.Zingh s,¢0 Zhri Ram £Singh r/o Type 5/4, CSWRI

Cnl

cny, Avika llagar, District Tonk at preszent emplcyved on

‘the pcet of Frincipal Scientist in Central Sheep and Wool

Research Institute, Avika Wagar, District Tonk.

.. Applicant

VERSUS

1. Unien of 1India threugh its Secretary, Indian
Ceuncil of Agricnltural Research, Frishi Phawan,
New Delhi.

Z. The Secretary, Agricultural EScientist Recruitment
Board, FKrishi Anushandhan Phawan, PUSA, DMNew
Delhi.

3. The Directcr, CSWRI, Avika tlajgar, Teonk.

.. Respondents

Mr. Zhiv Kumar - Counsel for the applicant

Mr. V.3.5urjar - Counsel for respondents.

CORAM:

Hon'ble Mr. M.L.Chauhan, Member (Iudicial)
Hon'ble Mr. A.E.BEhandari, Member (AdAministrative)

ORDER

Fer Hon'ble Mr. M.L.Chauhan.

The applicant, whc is working as  Principal

Scientist in the Central ECheep and Wenl Research Institute

(C3WRI), Avika Ilagar, Diett. Tonk has filed this

application challenging the actien of the respondents

whereby he has not been called for interview for the post

of

Director under the Indian Council of Agriecunltural

Fesearch (ICAF) pursnant to the advertisement Mo. 5/2001

for item No. 291 (Ann.Al). In relief, he has prayed that
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the respondenté may be directed to cconsider the rcase of
the applicant fcr appcintment tc the séid pést for which
the applicant has already applied in due course of time to
the concerned authorities withvall consedquential benefits.
It is further prayed that the respaondents may ke dirécted‘
to issue vigilance clearance tc the applicant_forthwith as
per rules and it may be declared that there exist nn
departmental proceedings/vigilance case pendiﬁg which were

-

initiated in pursuance cof the chargesheef dated 2¢.4.92,

2. Facts of the case are that the applicant applied
for the post of Directsr, CSWRI, Avika Magar in pursuvance
to the advertisement Nc. 5/2001 for item lla. 294 feor the
pcst of Directcr under the ICAR (Ann.Al). According to the
said advertisement, clcsing date for receipt of
applications for Aqgricultural EScientist Recruitment Ronard
(ASRE) as menticned in the adverfisement was °9.1.2002 and
for perscns posted abroad and for Avika MNagar and other
places menticned in the notification, the last dated was
12.2.2002, It is not disputed that at the time of
submitting the apélicationf' the applicant was wunder
chargesheet, which was izsued sometime in 1992 and bésed
cn ancther OA since the respondents did not rcomplete the
enquiry within the stipulated extended time granted by the
Tribunal, the enguiry stoccd akated w.e.f. 25.2.2002. Zopy
cof this order isvplaced ocn record ase Ann.A2, It may be
alsc menticned here that the application of the applicant
for the post of Director, CSWRI, Avika Hagar was forwarded
to the Secretary, ASRE, NMNew Delhi vide letteri dated
16.5.02 (Ann.RA1) for consideration. However, vide letter
dated &.5.02 (Ann.RAZ) the <Controller of Examination,

ASRE, Krishi 2Anusandhan Phawan, New Delhi was informed
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that the dieciplinary proceedings against the applicant
have nat yet beén finalised. The applicant was not called
for interview as the respondent anthecrity 4id not iscue
the vigilance clearance. It is further stated that in the
rast <cases, as per practice «f the respondente, the
vigilancé clearance is vejuired only at the time of

interview and since at the time of interview the

[y]

disciplinary proceedings _stood abated pursuant to  the
order ~f this Tribunal (Ann.A2), the action of the
respondents in nct considering the case of the applicant
for the post of Direster, CSWRI, Avika Nagar, is illegal
aqd arbitrary. It on the basis of these pleadings, the
applicant has filed this applicanticon therehy praying for
the aforesaid reliefs.

2. Nctices of this application were given to the
respondenté. The respondents have filed reply. In the
reply it has leen stated that pursuant to  the
advertisement No. £/2001 (Ann.Al) interview for
app~intment te the post od Direcktor, CSWRI, Avika MWNagar
wag held on 11.6.2002 and the applicant was not eligible
for consideration of his candidature, in view of the fact
that the disciplinary proceedings were pending against the
applicant at the time of issuing of advertisement No.
E/2001 and alsc on fthe clesing date of receipt of .the
applic{Eﬂﬁ i.e. IZ2,1.,200Z, It is further stated that the
consolidat;d instrustions on forwarding of applircations of
emplayees of ICAR ag cn 21.12.2000 provides that as for

Q23 (2CA) Pules, 1355 as applicable tce ICAF employees, the

.aprplications -of the employees for posts advertised by the

ASRE cr cutside agencies should not be forwarded if any

vigilance,/disciplinary cage is rending,/contemplated
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against them. The rules further provide .that when the
conduct of a Sovernment servant is under investigation by
the Central Pureau c¢f Investigatiocn or ky the Contrelling
Department but the investigation has naot reached the stage
when 23 prima facie case can be made out égainst Government
emplayee, the applicaticon of such an emplcyee may bLbe
forwarded together with brief comments cn the nature of
allegations and it weould alsc be made clear that in.the‘
event of actual selection of a Government servant he,/’she
would nct be relieved for taking up of the appeintment if
the investigatisn hzsz h2zn completed and disciplinary
proceedings have already commenced ~r are likely to be
i;itiated shertly. These facte are fortified by
instructions issued vide coemmanication dated 25th
Septemker, 2000, The | instructicne afcresaid is
incorpsrated  in view ~f Office Memcrandum issued Ly
Government of India in reference to forwarding of
applications of Governmeﬁt servants wh2 are under
suspencion or against whom departmental proceedings are
pending. (GI, MHA oM No.F.éé/l?/éE—Estt.(A), dated the &th
September, 1§68 and CEDF and AR OM Ne., 11012/10/75-Estt.
(a), dated the 12th october, 197%5). Thus, it is apparent
nn the fact of the reccrd that the applicant was not
eligikle for forwarding of his applicaticn and consejuent
~cneideration for selecti@n teo the prost «f Directeor at
Item MNo.2%1 of the avertisement HWao. G5/2001. Hence, the
Original Application preferred ky the applicant is not

maintainable and merits rejecticn on this count alcone.

4. The applicant has filed rejcinder reiterating the

submissions made in the OA. %Q/
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5. We have heard the learned counsel for the parties
and gone through the material placed on record.
5.1 The main contention of the learned counsel for
the applicant is that once having forwarded  his
application for the post of Director under Indian Council

of Agricultural Research and disciplinary proceédings

8tcod abated w.e.f. 28.:.02, the respondents were bhound to

consider his case for the said post and action of the
respondents in not considering the caée_of the applicant
for the =aid post is illegal and arbitrary. Though the
submisions‘made by the learnéd counsel for the applicant

appears to be attractive, but the applicant is not

-.entitled for any relief  in view of the reasons stated

herein under.

5.1.1 It is admitted fact between the parties thaf last
date for receipt of applications for the post of Director
under ICAR was 29.1.0z2, aé can be seen from Ann.Al.
Admittedly, on that that the enquiry was pending against
the applicant. It can also not be disputed' that the
applicant earlier filed OA No.1l%/01 in this Tribunal and
this Tribunal vide order dated 17.3.01 granted time to the
respondents to finalisé the .disciplinary proceedings’
within the specified time (copy of order not placed on
record). Since the disciplinary proceedings conld néﬁ be.
cbmpleted within the stipulated period, the respondents
moved a Misc. Application Ho. 290/01 for seeking extension
of time for implementing the order dated 17.8.01 by 3
months and this Tribunal vide order dated 1.2.2002 allowed
the respondents to implement the order by 28.2.02. It was
further observed that if no compliance is made within this
period, the proceedings against the applicant shall be

abated (Ann.A2). Thus from the facts, as stated above and
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not disputed hetween the parties, it is evident that the .

disciplinary proceedings were pending against the
applicant on the last date of receipt of applications for

X

the s=aid post viz., 25.1.0

Pat

and it is only after 28.2.02
that the proceedings stoond abated in view.of the order
passed by this Tribunal in MA Heo. 3%0,/01 in GOA No.129/01
(Ann.AZ). Now the gquestion which requires our
consideration is whether the applicaticn of the applicanf
could be forwarded in viclaticn <f the instructions/rules
and the same will afford iﬁdefeasible right to the
applicant to consider his candiaatﬁre for appeointment to
the post of Director under ICAR. BRccording to ué, the
agswer ‘to this question is in negative. The learned
counsel for the applicant has not disputed the
consolidated instructions issued by the respondents which
provide that the applications <f employees of ICAR for the
posts advertised by the ASRE or outside aqgencies shonld
not be forwarded if any vigilance/disciplinary case is
pendtiy’/cbmtemplated against them. 1In view of this
specific provision and the fact that on the last date of
receipt of application viz,. 29,.1,9z2 disciplinary
?‘qceedings were pending against the applicant, his
application could not have been forwarded by the
respondente in view of the instructions aafed’Bl.lz.?DOl.
We are also of the view that simply because the
application was wrongly forwarded by the respondents will
not grant indefeasible right tec the applicant to consider
his case for the post of Director, CSWRI, Avika Magar. We
are alsc aware about the provision that in normal course
the application of employees for the post advertised has
to be forwarded in case there is no vigilance/disciplinary
case pending against him.or where the conduct of é Govt.

servant ‘is wunder investigation either by the Central
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Bureaun of Invesztigation or by the contrelling department
but the investigation is neot reached the stage where a
prima-facie case can be ’made out against the Govt.
employee and in that contingency the applicaticn has to be
forwarded together with the comments on the nature of
allegaticne. In that eventuality, the appropriate

authority has right not te relieve the concerned employee

even if selected, in =case the investigaticn has heen

ccmpleted  and  disciplinary proceedings  have already
ccmmenced or likely o ke initiated shortly. Thie is not
the situation in the present case. In the instant case,
thg épplicant was uﬁder ~hargesheet, which was issued to
him sometime in the year 1232 and the enjuiry was nct over
as on 2%.1.02, Lkeing the 1last date cof reéeipt of
applicaticns. Thus, the applicaticn <f the applicant for
the pest of Director under ICAR ocould not have been
focrwarded and conesequently he has no indefeasikle right if
he was not called for interview to the =aid post and the
action ¢f the respondents cannot ke faulted on this count.
5.1.2 The learned rccunsel for the respondents argued
that for ancther reascn the applicant is not entitled for
ariy relief. Vide 1letter dated &.€.02 (Bnn.RA3), the
Controller of Examination, Agricultural Scientists!
Recruitment Board, Firshi Anusandhan Phawan, MNew Delhi was
infcrmed that though the aprlicant has Leen reinstated and
the disciplinary proceedings against him have not yet heen
finaliced. Copy of this letter was also endorsed to the
applicant by Senicr Administrative 0Officer in the month of
June, 0OZ. The apprlicant has not chosen to challenge the
validity of this c¢rder of the vrespocndents either by
amending the applicaticn or by challenging this order hy

separate application. Be that as it may, since we have
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held that on the last date of submission of applicatien
disciplinary proceedings were pending against the
applicant, as such hies applicatien cculd not have been
fcrwarded in view of the instructicns dated 21.17.2001.
The learned ccunsel for the respendents alsc argued that
the person has already been selected pmrsnant tc  the
interview held con 11.6.02. The applicant has not impleded
the party, who is likely to be affected by this selection.
As such, nc relief can be granted te the aprlicant in view
cof the law laid down Ly the Apex Court in the case of

Celection

n

Bhagwanti and <rs. vs. Z&ubeordinate Service

T

Ecard, Haryana and Anather, 199% 3Supp (2) 322 &42 whereby
=
the Apex Cecurt has held that no order to the detriment of

a perscn can bhe passed without heariny him. We see
censiderakle force in the submissicne made by the learned
counsel for the respondents.

S.ZV For the reascons stated hereinakcove, we are of the
view that the applicant is n2t entitled tc any relief. As
such, the presentation application is diemissed with no

order as to stts.

-

(AﬁR.BHégpA 1) (M.L.CHATJHAN)

Member (A) Member (J)




