IN THE CENTRAL ADMINISTRATIVE TRIBUR

JATIPUR

Dated of

Oh No.247/2002

WAL, JAIPUR BENCH,

order: 17.07.2003

pPanna Lal Tailér (Retd. ITO) Sikar s/o Shri Sagarmal Ji
Tailor. aged.a%out 60 years r/o 2/54, Rajasthan Housing
Board, Devipurab Sikar.
! .. Applicant
' -Versus
1. Unioniof Tndia through the Secretary: M;nistry of
Finan%e, Covt. of India, New Delhi.
2. Chief; corrissicner cf Income Tax, New Central
Reven;e Buildiné Statue Circle, Jaipur.
3. Zonalé Accounts Officer, New Central Revenue
Build%ng, Statue Circle, Jajpur.
: .o Respondents
Mr. Nand Kish%re - counsel for the applicant
Mr. N.K.Jain,%éounsel for the respondents.

CORAM: |

- HON'BLE MR. M.L.CHAUHAN, MK
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Per Hon'ble Mf. M.L.Chauhan
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The % applicant wa
i
LDC/StencgrapPer in the respondent

He was further promoted as Upper
| ‘

year 1966 an% subsequently promote

year 1979. While working as Hea
i

gualified thk departmental examin

H
Income Tax Inspectcr which was he

|
the cace ofg the applicant that

ini

tMBER (JUDICIAL)

+)

tially appointed as

department on 26.5.62.

Division Clerk in the

3 as Head Clerk in the

3 Clerk, the applicent

q
ation for the post cf
1981. It is

ld in June,
he was sanctioned two

d 9.5.85 in view cf the

advance jncr%meqts vide order date
Ministry of% Finance circular ddted 24.7.55 read with
circular g.83 for ©peseing the

doted 19.6.65 and 9.

W,
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-department

Supervisor
in the yea

Officer (I

superannuation on

applicant

on 10.8.87 and promoted

wed

examination. The applicantkf%%ther posted as

as Income Tax Inspector

r| 1988. Further, he was promoted as Income Te X

TO) in the yéar 2001
30.3.2002.

it that while settling

ur

and retired as such c¢n
The grievance of the

his pensionary dues and

canctioning| the amount - of gratuity, it was advised by the

respondent

No.3 that an over payment of advance increments

granted to |the applicant vide order Ann.A3 arcunting to

Rs. 951145/

applicant.
at Ann.Al.

respondent

checking t
that twec &

examinatior

the Head

LDC/UDC an

applicant

w.e.f. 1.7.83 from Rs. 600 to
order issued in this behalf

(Ann.A3) W

Feeling ag

the preser

pbe declared null

arcunt be
prayer of
vide whigd

applicaht

and ind and set-aside and the

revise. t

consideration two advance inc

Copy of this lettér

Further grievancé of

paid to the applicant

dvance increments on

pe recovered fror the gratuity payable to the

has been placed cn record

the applicant is that the

No.3 vide letter dated 29&? March, 2002 while

he pension vpapers of | the ‘applicant intimated

passing the departmental

. of Income Tex Inspector are not admissible to
~lerk whereas the same are admissible to the
5(5tenographers and consequently the pay of the

was refixed and reduced as Tncome Tax Inspector

Rs. 560 and the earlier

vide letter dated 9.5.85

as withdrawn vide letter dated 26.3.02 (Ann.A2).
grieved by these orderis, the applicant has filed
't OA praying that the recovery of Re. 95,145/-

and void .and set-aside and the said

with 18% interest. Further

the applicant is that the impugned order Ann.AZ2

h two advance ‘dincrements were grantec to the

he pension of the

have been withdrawn arbitrarily be delcared null

respondents be directed to

applicant taking into

rements sanctioned to the

%
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-withdrawing t

.clarification

applicant in

directed to arrange revised pension

2. The grounds taken in this

support of hi

has been recovered without followin

of law and such recovefy could n

after a long

held that the

given. The

applicant wa

3. The
stand taken L

advance incre

dated 9.5.85

Finance,

Taxes, New Delhi addressed tc Chief

Tax, Kanpﬁr

increments

examination was
LDCs and UDCs.
Stenégraphe;l
concessicn of advaﬁce increments
fresh gategcry of staff.

dated 22.10.94 and 17.11.2000. it

the

advance increments and its over pg
Commissioner, Sikar

(date wrongly mentioned as

Depprtment of Revenue, C

applicant was intimated of

: 3

the year 1985 and the

~

time without show-caus

.ments sanctioned to t

were not in accordance

and copy endorsed to

for passing’ 'the

Grade-I1I1 vide lette

vide order

Income

dated

respondents be further

with 18% interest.

OA by the applicant in

S grievancesafe that the amount cf gratuity

g the normal prccedure
bt have been effected

e notice even if it is

benefit of advance f[increments was wrongly
-abplicant has further contended that the
s not served any show-cause notice for
he increments granted in the year 1985.
respondents have filed reély to the OA. The
DY the respohdénté‘in their reply is that twc

he applicant vide order

with the rules. As per

gated 20.10.94 issued by the Ministry of

entral Boérd of Direct

Ceommissicner cof Income
all ccitT/cITs, advance

Tax Inspector

introdu&ed vide letter dated 24,7;55 to

This concession was further extended to

r dated 8.12.60.. This

was not extended to any

In the light of afcresaid letter

is further averred that

fact of errcneous

the
yments by the Assistant

26.3.02 (Ann.A2)

23.3.02). According tc the

y
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recpondents,

4. THe

stand taken

4 :

the applicant is not @ntitlted to any relief.

applicant has filed rejoinder reiterating the

in -the OA. It is further contended that the

circular dated 17.11.2000 is not applicable in the facts

and

circumst

ance of this

case.

been

The recovery has

effected after 16 years that too from the retiral benefite

and withbut

failed to py

any show-cause nctice.

oduce the Ministry of

The respondents have

Finance circular dated

24.7.55 as amended by circular dated 19.3.65 and 9.8.83

which will c¢larify the position under what provision the

increment wag sanctioned to.the applicant vide order dated

9.5.85 (Ann.

renticon.

5. Sin

ce the entire case

A3) where the reference to GOI circular finds

¢f the applicant hinges

upen “the interpretaticn of Ministry of Finance circuler

dated 24.7.55 as amended vide circular dated 8.12.60 and

9.8.83,

the learned

documrents ¢n record whereby

Clerks were

the departmental examination. The

thils Tribunal vide. order]

these documents on record.

6. I

it

dated 21.4.03 directed

counsel for the respondents to place these

can be seen that Head

not entitled to advance increments on passing

respondents have placed

have heard the learned counsel fcr the parties

and gone through the material placed on record.

matter can

before reducing the psy of the &

almeost -16

95,145/- from the gratuity amou

years

and

6.1 Wijthout going into the

be disposed of only

ordering

mérits of the case, the
on the shorf point that
pplicant after a lapse of
cf Rs.

recovery of sum

nt of the applicant, no
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results

applicant to

~ deserves to

show-cause not

ice was issued to the

applicant. Such action

on the part of the respcndents is not legally sustainable

and is in

The aim of the

put it negatively to prevent miscarriage of justice.

sence, it is

an opportunity of being_heard on the principle of

alteram-partem.

in

discriminaticn.

State action,
a violaticn

action is a

judicially spettled

prejudice of

may be made

justice and fairplay.

Rs. 95:145/—

also reducing his pay by two
after a lapse of

rights'of.the applicant and as su

arbitrariness

Where +the

it is a violation of

rule of natural just

violation of the principlles of natursl justice.

ice is to secure or to

In a

mean to assure that the party concerned has

audi-

The violation of rule of natural justice

which is the same as

discrimination ie a result of

Article 14. Therefore,

of principle of natural Jjustice by a State

violation of Article 14. It is further
that an order by a State to the
a person in derogatieon of his vested right

about 17 years

only in accordance with the basic rule cf
Since the redovery of huge amcunt of

from the gratuity amount of the applicant and

increments w.e.f. 1.7.83
certainly effects the

~h, such an order could

not have beep passed without affording opportunity to the

show-cause against the

caid acticn. Thus, the

action of the respondents in passing the impugned order

Ann.A2 dated 26.3.02 ‘thereby reducing the pay -cf the

applicant by

withdrawing

-arbitrary and as such nct legally

6.2 The|
decision'of

VEe.

Union of

two

the earlier order dated 9.5.85° (Ann.A3)

instant case
the Apex Court

India and ors..,

increments w.e.fd

1.7.83 till 1.1.02 and
is

sustainable and the some

be quashed and set-asigde.

is also squarely coveﬁgby the

in the case of Bhagwan Shukla

1994

pay

of the

appellant

(4) SLR 614 wherein the

with

v

thereln was reduced




initially
administr

Court in

®)

retrospective

and that position

6 :

effect withcut affording any opportunity of

being heard on the ground that i1t was wrongly fixed

continued due to

ative lspses for about 20 years. The Hon'ble Apex

para 3 obser

ved as under:-

3. Wel have heard learned counsel for the parties.

That |the petitioner's basic pay had been fixed

since| 1970

There| is al

co no dispute

at Rs. 190/-

p;m. ie not disputed'

that the basic pay of

the'appellant was reduced to Rs. 181/- p.m. from

Re. [190/- p.m. in 1991

18.12.1970.

retrospectively w.e.f.

The appellant| has obviously been

vieitled with civil conseauences but he had been

grantled no opportunity te

show cause against the

redudtion by the department] and the order came to

be made behind his back

procedure known to law.

withcut fellowing any

There has, thus, been a

feargrant violation of the| principles of natural

justice and the appellant has been made to suffer

huge | financ

jal loss without being heard. Fair

play |in action warrants that no such order which

has [he eff

ect of an employee, suffering civil

conseguences should be passed without putting the

concerned to notice and giving him a hearing in

the fatter.
(memorandum)

before the

Since, that was not done, the order
dated 25.7.1991, which was impugned

Tribunal could not -certainly be

sustained and the Central Administrative Tribunal

fell| in error in dismissing the petition of the

appellant. The order of th
be set aside. We, accecrdin
and set aside the or

Administrative Tribunal da

the order

Tribunal dated 25.7.1991
of the appellant from 190

18.12.1970."

That| epart,

( memorandum)

the present ag

e Tribunal deserves to
yly, accpet this appeal
der of the Central
ted 17.9.93 as well as

impugned before the

reducing the basic pay

- to Rs. 181/- w.e.f.

plicant deserves to be

Y




succeeded yet oI

determined and
Govt.

fault of the Go

reduced subseque
no step should b
payment paid tc
advance incremer

respondents -and

responsible for

rade to the dJde

'Shyam Babu Verms

servant 1

7 =

settled by the Apex

the employee.

the applicant in no way

\ ancther ground. It |has been judicielly

Court that where a

s allowed to draw higher pay due’to no
vt. &ervant concerned and the pay has been
ntly after a lapse of considerablé period,
e taken to recover or |to adjust any excess
' In thé instant case,Athe

'te have been paid due| to the fault of the

can be held

the same. In this behalf reference may be

cision of the Apex Cpurt in the case of

121, Gabriel 'S

y Vs. Union of India and ors. (1994) 27 ATC

aver Fernandes and Ors.- V. ‘The State of

» -
Karnataka and

OYSe

451 Institute of Rural

1994 (5) SLR 625 and P.H.Reddy and

Develcopment and Ors..

ors. ve. Naticn
2002 (2) ATJI" 2
not.ﬁustified

Court even 1if

entitled to two

increments

account of

08. Thus, .the recovery of Rs. 95,145/- is
in view of the law laid down by the Apex

it ‘is held that the applicant was not

passing of

departmental elxamination. The learnéd

applicant has

)

Jodhpur Bench

also relied upon the

rendered in the cass

counsel for the
deicision of CAT-

of Arjun Singh vs.

Union of India
that recovery

made during

adminiustrative

the: past

error, 1is

. years

in OA No.130/95 whereby it has been held

from the retiral benefits of over payment

solely due to

conformity with the

rules/instrctions and as such withheld amount be refunded

alongwith intérest from the date of

ite due. Applying the

ratio as laid |down by the Apex court, the recovery of Rs.

95,145/- could not have been effectled fyom the applicaent

after ‘a lapse

benefits,

of 16 years

evenigt is assumed that

too from the retiral

the applicant was not

W
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entitled tco t
succeed on thi

6.4 Now

circular dated

which the appl

increments on
as circular d
states that

subject to

Lower Division

cof Income

increments in

the date they
prescribed for
followed by a
which the bens
extended to ce
which category
of two incremeht

for Inspectors. It will be useful t

circular which

"The
of

fuy

Tax

£

wo increments. Thus,
s ground aleso.
let

me make

24.7.55,

ated 24.7.55

the President 1is

s

» will have bearing in

President is pleased

he ' orders contained

Finance
Ad.VII/53, dated the 24th July,

d

the

typists,
Supervisors in the Inccme

qualified or gualify in ful

Depa

rtmental Examination i

(Revenue Divisio

passing
8.12.60 and
icant was held not ent
passing the departmental examinatiocn.
is concerned,
ple
l1filment of under nc
Clerk, Uéper Division

Department should be given two

the grade in which t

the next higher gra

nother circular dated
rtain categories incly

the applicant belongs

on passing the de

n)

the ‘application must

references to the

9.8.83 according to
itled to grant of two
So far
it specifically
that

ased to décide

ticed condition, the
Clerks and Inspectcrs

advance

hey were working from

qualjfied in the departmental examination

de. This circular was

8.12.60 according to

~fits of earlier circular dated 24.,7.55 was

ding the Head Clerk to
and was given benefit
parfméntal exarination
o guote para 1 of this
this case.

extend the benefit
the Ministry of
letter No. 2(29)°
55 and subjéct to

to

in

conditions prescribe

Stenographers,

pass
Mini
Depa
Cler
Depa
will

ing
steriél Staff,
rtmental Examination f
ks

Io

the Department]

Stenog
and Supervisors
tmental Ecxamination

be grantéd two advanc

cre,

or Inspectors,

to
Clerks

therein Steno-

Head and

Tax Department who have

in the next higher

.e., a Steno-typist on

al Examination for

rapher on passing the

and Head

on passing, the

for Income Tax Officers

e increments.
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2000
3-...
4....

Another circular which will

case is dated

"T &

Depaf
on the

advance increments may be gr

who

Exami

grade,
passing,

increased
6.4.83

reference."

Ase can be

(Ann.A3)‘the benefit of two advance

to the applic
dated 24.7.55

w.e.f. 6.4.83

9.8.83 which reads thus
directed to invite
:Ment's letter of even
above subject and to
have qualified in
nation for prdmotion
irrespectiﬁe of th
but
pay
.the :date of

restricting
and

issue

seen from the

ant w.e.f. 25.6.81 1in

allowances

have bearing in this

reference to fhis
number dated 6.4.1983
clarify that the twe
anted to
the
to the
e year or

the

all persons;,
Departmental
next higher
date of
the

(Arrears) @ from

drawl of

of the letter under

order dated- 9.5.85
increments was given

view of the circular

and 9.8.83 but the arrears were confined

in view of the circular dated 9.8.83. From

the portion as gquoted above, it is quite evident that

benefit of two
Head Clerks,
Supervisecrs on

promoticn to

pleaded by the

besides

next higher grate.

respondents in

Steno-Typist,

their

advance increments was also extended to the

Stenographer and

passing the departmental examination for

The specific case as

and more

reply

particularly in para 4(2) is that advance incremehts_fcr

passing the Income Tax Inspector Examination was effective

vide letter

concession was further‘extended to

vide letter dated 8.12.60 and this

increment was

of staff. This

reply affidavit is not.factually'correct

dated 24.7.55 to

subrission made by

LDCs and UDCs. This

Stenographer Grade-IIl

concession of advance

not extended tc any dther fresh category of

the respondents in the

seen in

Y
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NS

&
Examnation was

the light of t

which has been

extended to Ste
to Steno-Typist)
the case of the respondents in the

two separate de

Inspector and

examination for

the benefit of

extended to St

categories namely Steno—Typist, Head

and as such t

benefit of

Stenographers dannot be accepted. Th

effecting reco
the fag end
clarification
and R2).
letter makes i
and the érant

Stenographers .

fresh

further it has

the existing sicheme

the categorie

increments but

scheme. The 1le

which thus rea

not

this

If t

category

extended to

< 10 :

extracted above. The

Head Clerks and Su

Income Tax Inspector
earlier circular dated

enographers but

he contention of the

circular was onl
very and reducing pay

of retirement is

t clear that the .said
for passing the
not to be granted &
of staﬁﬁ be added

been

e which have
nc fresh category of
tter dated 20.10.94 is
ds: -

....The concession of

any

partmental examinaticn

ITO and the applifcant

it was

on
issued cn 20.10.94 and 17.11.2000

he letter dated 20.10.94 is

Inspector's

been granted

other

he circular dated 8.12,60 relevant part of

benefit was nct only

nographers but the same was also ‘extended

pervisors. It is not
reély that there are
-i.e; for Income Tax
gualified -the

., Beée that as it may,-
| 24.7.55 was nct only
also extended to 3
clerk and Supervisors
respondents that the
y available to the
at apart, the basis of

of the applicent at‘
the basis o¢f the
(Ann.R1
perused, this

letter is prospective

of advance increments to Head Clerks or

Departmental
\t this stage and no
and

to this scheme

decided that the benefit according to

of advance increments be continued to

such advance

staff be added to this

reproduced in extenso

advance increment was
of

fresh category

staff]

; except those to whg

m this concession had

“earli

er been sancticned, ag

indicated above. The
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guestilon of grant of advance increment to head

clerk | or stenographer Gr

..IT for passing the

Insepdtors Department Examinations does not arise

at this stage.

tMoreoevef, passing of the

examination itself is an indentive to employee to

become eligible for appcointment to a higher post

cn passing

of such an exarination. On these

congiderations, the existi

increTent n

eeds to be

ng scheme o¢f advance

abolished. However,

-considering that in the Income Tax Department the

benefit of

two .advance increments ie already

adrissible to somre category of employees. It

would| be difficult to withdraw this incentive at

this stage. It has, therefgre, been decided that

while| the existing scheme

of grant of advance

increments for income - tax

side may be continued

on historical grouns, (no f

can be added

Thus | from

resh categoryvof staff

to this schemel"

the perusal o¢of the letter dated

20.10.94 it ise quite evident that the benefit of grant of

advance increment was dispensed with, with regard to fresh

category of %{dﬁ‘and

the staff whe

were already given the

benefit under |the existing schemre were allowed to continue

to draw advance increments. Simil

also cannot draw any assistance

arly, the respondents

lrom. the 1letter dated

[

17.11.2000 which says that the  Head Clerks and

Stenographers| are not entitled

to grant of advance

increments on | passing the Inspectors Examination. However,

para 3 of the|said letter states as

"As |regards

recovery of

matter has been considerec

the Finance

Diviesion of t

under: -

excess payment,; the

3 in consultation with

his department. It has

now been decided that recoyeries may be made from

all croncerned cfficials ex

a judgment from CAT in the

Thie| letter

is also discr

cept those who have got

ir favour."

iminatcry in nature in




: 12

as much as the recovery of excess payment‘has pbeen ordered
from all concerned officials except| those "who got the
judgment frem the CAT in their favour. Once the department
" has écéepted fhe décision of the CAT &s final and not
decided to challlenge the samey it does. not behove the
department to make recoveries from_persohs who have not
approached_the Tribunal for redressal of their grievances

and to waive the recovery in repsect of persons who have

obtained favourjable order from the CAT.

7. For the reason aforemréntioned, taking any view of
the matter, the impugned order Ann.A2 dated 26.3.02 is
g Dhefeby guashed| and set-aside. The respondents are directed
to refﬁnd'fhe amount qf Rs. 95,145/~ which was adjustéd
from.thé ret i rement gfatuity payable te the applicent. The
respondents age further directed to revise the pensioﬁ of
the applicanf ‘taking into consigeration twe advance
increments sanctioned to the applijcant vide order dated
oth May, 95 (Ann.A3) and oﬁ cuch refixation the applicant
shall be entiftled to the revised pension. The arrears oOn
_fccount of revised pensicn as well as recovery of Rs.

& . 95,145/~ recovered from the gratuity of the appiicant

shall be paid tc the applicant withlin a period of 3 months -

v

from the date of receipt of a COpY of thie order. It ie
made clear that in case the arrears con acccunt of enhanced
pension and | amount of Rs. 95,145 recovered from the
grétuity of the applicant is not paid within 3 menthe from
the date of |receipt of this order, the amount which may
wapl e 7 poid peier,
become payable to the appllcantbshall cdrry interest at
the rate of 12% p.a. from the gate of filing of this

applicantion’ j.e. 23.5.02 till the amount is actually
{

paid. ‘ . LL/




2.

costs.

The C

A is accordingly allow

ed with no order as to

e

(M.L.CHAUHAN)

Member (Judicial)




