
IN THE CENTRAL ADMINISTRATIVE TRIEU AL, JAIPUR BENCH, 
I 

JAIPUR 

Dated of or er: 17.07.2003 

OA No.247/2002 

Panna Lal Tailqr (Reta. ITO) Sikar 
Shri Sagarmal Ji 

Tailor, aged a~out 60 years r/o 2/54, Rajasthan Housing 

Board, Devi puraj, Si kar. 
•• Applicant 

Versus 
' i Union jof India through the ecretary, Ministry of 

1. 

Finan~e, Govt. of India, Ne Delhi. 
I 

2. Chief! Corr.rrissioner of Inc me Tax, New Central 

I 
Reven~e Building, Statue Ci· cle, Jaipur. 

New Central Revenue 
3. Zonali Accounts Officer, 

I 

I 

Build~ng, Statue Circle, Ja'pur • 

•• Responaente 

Mr. Nana Kishd,re - counsel for the a plicant 
I 

I 
Mr. N.K.Jain, 'counsel for the respo dents. 

I 

CORAM: 

· HON'~LE MR. M.L.CHAUHAN, MEMBER (JUDICIAL) 

' 0 R D E R ( ORA I ) 

- - - -
I 
I Per Hon 1 ble Mr. M.L.Chauhan 

' The l applicant was 
I 

in'tially appoint ea as 

i LDC/Stenographer in the respondent department on 26.5.62. 
! 

He was furtti:er prorooted ae 
I 
I 

Upper Division Clerk in the 

promoted as Head Clerk in the 
year 1966 anp subsequently 

as Hea1 Cl erk, the applicant 

departmental exaroination for the post cf 

year 1979. 

qualified 

while 
i 
I 

th)e 
' 
I 

working 

Income Tax I!nspectcr which 
was he a in June, 1981. It is 

i the case of; the applicant that he was sanctioned two 
I 

advance incr~roents vide order dat a 9.5.85 in view cf the 
I • 

Ministry of, Finance circular a tea 24. 7. 55 read with 

circular a~tea 19.6.65 ana 9.8.83 for passing the 
~ 
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aepartment 

~ 

examination. The appl ·cant fflrther post ea as 

J, .10. 8. 87 Ond prorooted as I~come Tax Inspector 
Supervisor 

in the year 1988. Fur.ther, he wa~ promotea as Income Tax 

Officer (IT 
in the year 2001 ana retired as such on 

grievance of the 
superannuat:iton on 30.3.2002. he 

applicant ii that while sett.ling 
pensionary aues ana 

Eanctioning the amount of gratuit , it was advised by the 

respondent No.3 that an over paym nt of advance increments 

grantea to the applicant vi de o aer Ann.A3 ail'ounting to 

Rs. 95,145/ be recovered fror t~ gratuity payable to the 

applicant. Copy of this letter as been placed on record 

at Ann.Al. Further grievance of he applicant is that the 

responaent No.3 vide letter aated l~;f March, 
2002 while 

pension papers of the applicant intimated 
checking 

that two 
increments on passing the aepartmental 

exami nat io of Income T.ex Inspector are not admissible to 

the Head lerk whereas the .e are admissible to the 

LDC/UDC ana Stenographers and c nsequently the pay of the 

applicant ~as refixed and reduc d as Income Tax Inspector 

w.e.f. 1.1.83 from Rs. 600 tclRs. 560 ana the earlier 

oraer issued in this behalf ide letter dated 9.5.85 

(Ann.A3) +•withdrawn vide letter dated 26.3.02 (Ann.A2). 

Feeling ·ajgri eV ed by these orders, the appl i cant has filed 

the presemt OA praying that th recovery of Rs. 95, 145/-

be aeclarea null and voia 
set-aside ana the said 

arrount be paia to the applic~nt with 18% interest. Further 

prayer of the applicant is that the impugnea oraer Ann.A2 

vide whicrh two advance incre ents were granted to the 

applicant have been withdrawn Jbi trarily be del cared null 

ana voia ana set-aside ana the respondents be directea to 

applicant taking into 
pension of th revise. tthe 

consi aeration two advance increments sanctioned to the 
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applicant in he year 1985 and the espondents be further 

directed to arrange revised ith 18% intereet. 

2. The rounds taken in this A by the applicant in 

support grievance> are that he amount cf gratuity 

has been re'co ered without the normal procedure 

of law and recovery could have been effected 

after a long ime without 
even if it is 

held that th benefit of advance 'ncrements was wrongly 

given. The l~plicant has contended that the 

applicant waL not served any notice for 

withdrawing t e increments granted the year 1985. 

3. The respondents have reply to the OA. The 

stand taken y the respo~tjents in heir reply is that two 
. 

advance incr ments sanctioned to t e· applicant vide order 

dated 9.5.85 were not in accordanc with the rules. As per 

. clarifjcatjo dated 20.10. 94 by the Ministry of 

Finance, rt ment of Revenue, Board of Direct 

Ta.xes>, New D addressed to Chie Commissioner of Income 

Tax, Kanpur and copy endorsed to all CCIT/CITs, advance 

increments for passing ·the Income Tax Inspector 

examination was introduced vide etter dated 24~ 7. 55 to 

LDCs and tm s. This concession further extended to 

Stencgrapher. Grad~:-JII vide dated 8.12.60. Thjs 

concessicn Jf advance increments as not extended to any 

fresh categlry of staff. In the l"ght of aforesaid letter 

dated 22.1014 and 17 .11. 2000. it is further averred that 

the applicar.t was intimated of the fact of erroneous 

advance incJements and its over payments by the Assistant 

Comrojssione , Sikar vide order dated 26.3.02 (Ann.A2) 

(date wren ly mentioned as 23 •• 02). According to the 

~ 
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responaents, the applicant is not ntitltea to any relief. 

4. Th.e applicant has filea r joinder reiterating the 

etana taken in 'the OA. It her contended that the 

circular dat a 1 7 .11. 2000 is .not ppl i cable in the facts 

a·nd c i rcums of this case. The. recovery has been 

effected aft r 16 years that too £ om· the retir~l benefit£ 

and with.out any sho~-cause 

failed to p}oduce the Ministry 

24. 7. 55 as mended by circular 

which will larify the position 

The respondents · have 

Finance circular dated 

ted 19.3.65 ana 9.8.83 

what provision the 

increment was sanctioned to the ap licant ~ide order dated 

9.5.85 (Ann.A3) where the e to GOI circular finds 

rrention. 

5. Si ce the entire case f the applicant hinges 

upon . the iilterpretat ion ry of Finance circular 

aated 24.7. 5 as amenaea vide ci cular datea 8.12.60 ana 

9.8.83, thi Tribunal viae. order dated 21.4.03 directea 

the learnea counsel for the onaents to place these 

aocuroents record whereby it can be seen that Heaa 

Clerks were not entitled to aava ce increments on passing 

the aepartm ntal examination. Th respondents have placea 

these docum nte on record. 

6. I have heard th~ learne counsel fer the parties 

ana go.ne th ough the material pla ed on recora. 

6.1 Without going into the merits of the case, the 

matter can be ai sp9sed of only on the short point that 

before red cing the pay of plicant after a lapse of 

almost ·16 tears ana oraering recovery of sum cf Rs. 

95,145/- om the gratuity aroo of the applicant, no 

~ 
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show-cause notice was issued to the applicant. Such action 

on the part of the respondents is ot legally sustainable 

and is in vio~ation of the principles of natural justice. 

The aim of th1 rule of natural justice js to secure or to 

put it negati ~ly to prev~nt miscar iage of justice. In a 

sence, it is mean to assure that t e party concerned has 

an opportunitr cf being heard on the principle of audi­

al teram-partem. The viol at j on of rhle of natural justice 

lt · b · t · h · I · th resu s 1n ar 1 rar1ness w 1c 1s e same as 

discriminatic[. Where the discrimination is a result of 

State action, it is a violation of Article 14. Therefore, 

a violation of prindple of natu al justice by a State 

action js a violation cf Artie e 14. It is further 

judicially settled that an ordel by a State to the 

prejudjce of a person in derogati n of his vested right 

may be IPade only in accordance the basic rule of 

justice and flairplay. Since the re of huge amount of 

Rs. 95,145/- from the gratuity amo the applicant and 

also reducinl 

after a lapse 

rights. of .thb 

hi S . pay by t WO i crements w.e.f. 1.7.83 

of about 17 certainly effects the 

applicant and order could 

~ not have bee passed without affo ding opportunity to the 

applicant show-cause ~gainst th said action. Thus, the 

action of tie respondents in pasting the iir.pugned order 

Ann.A2 date@ 26.3.02 ·thereby reoucing the pay of the 

applicant by two jncrements w.e.f 1.7.83 till 1.1.02 and 

withdrawing the earlier order dated 9.5.85· (Ann.A3) is 

arbitrary an as such not legally.Fustainable and the same 

deserves to be quash9d and set-as16e. 

6.2 The j nst ant case is 
et} 

squarely cover by the 
•\ 

dec.ision of the Apex Court in th case of Bhagwan Shukla 

vs. Union o, India and ors., 1994 (4) SLR 614 wherein the 

was reduced with there'n appellant pay of the 
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retrospective ffect without affording any opportunity of 

being heard on 

in i t i a 11 y a nld 

the ground that 

that pos:i.tion 

t was wrongly fixed 

continued due to 

administrative lapses for about 20 y ars. The Hon'ble Apex 

Court in para observed as under:-

II . . . . . . . . . . . 
3. We have heard learned co nsel for the parties. 

That the petitioner's bas·c pay had been fixed 

since 1970 at Rs. 190/- p.m. is not disputed 

There is also no dispute hat the basic pay of 

the ppellant was reduced o Rs. 181/- p.m. from 

Re. 90/- p.m. in 1991 etrospectively w.e.f. 

The appellant has obviously been 

with civil consea but he had been 

gran no opportunity to how cause against the 

redu It ion by the departm~nt and the order· came to 

be mrde behind his back without following any 

procedure known to law. T ere has, thus, been a 

feardrant violation of the principles of natural 

just~ce and the appellant as been made to suffer 

huge financial loss with being heard. Fair 

play in action warrants that no such order which 

has he effect of 

cons auences should 

an emp oyee, suffering civil 

be pa~ ed without putting the 
I . 

concerned to notice and g ving hini a hearing in 

the rl atter. Since, that. w s not done, the order 

(mem,randum) dated 25.7.1991, which was impugned 

befobe the Tribunal could not certainly be 

sust~ined and the Cen~ral dministrative Tribunal 

fell I in error in dismissiJg the petition of the 

appellant. The order of t1e Tribunal deserves to 

be stt aside. we, accordin ly, accpet this appeal 

and set aside the order of the Central 

Admi istrative Tribunal dated 17.9.93 as well as 

the l order (memorandum) impugned before the 

Trib nal dated 25.7.1991 educing the bas:ic pay 

of he appellant from 190 - to Rs. 181/- w.e.f. 

18.12.1970." 

6. 3 That e>-part, the present a pl i cant deserves to be 
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succeeded yet ot ancther ground. It has been juoicially 

determined and sett lea by the Apex Court that where a 

Govt. servant is ailowed to draw hi her pay due to no 

fault of the Golt. ~ervant concerned nd the pay has been 

reduced subsegu,ntly after a lapse of considerabl• period, 

no· step shouldtr taken to recover or to adjust any excess 

payment paid l the employee. In instant case, the 

advance increroejts have been paid due to the fault of the 

respondents ·and the applicant in o way can be held 

responsible for the same. In this be 

ma de to the dee is ion of the Apex 

Shyam Babu Verm v~. Union of India 

121, Gabriel ver Fernandes· and 

Karnataka and rs., 1994 ( 5) SLR 6 

ors. vs~ Nation~l Institute of Rural 

2002 ( 2) ATJ·· 2bs. Thus, . the recover 

reference roay be 

in the case of 

(1994) 27 ATC 

The State of 

P.H. Reddy and 

evelopment and ors., 

cf Rs. _95,145/- is 

not justified n view of the law l id down by the Apex 

Court even if it is held that the applicant was not 

entitled to increments on ac ount of passing of 

departmental examination. The 

applicant has also relied upon 

t:' 
Jodhpur Bench rendered ih the 

Urii on of In di a in OA No .130/95 

that recovery from the retiral 

made during the past 13 

counsel for the 

deicision of CAT-

of Ar jun Singh vs. 

it has been held 

fits of over payment 

solely due to 

adminiustrative error, is not in conformity with the 

rules/instrcti ns and as such withh ld amount be refunded 

alongwith inte est froro the date of its due. Applying the 
. . 

ratio as laid down by the Apex courtt, the recovery of Rs. 

95,145/-

after a 

benefits, 

couldl not 

lapse of 

I· 
eve ~'it 

have been ef fee ea f¥om the applicant 

16 ye_ars that oo from the retiral 

is assumed that the applicant was not 

~ 
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entitled to t o increments. Thus, the application must 

succeed on thit ground also. 

6.4 Now et me make passin references to the 

circular dated 24.7.55, 8.12.60 9.8.83 according to 

which the applicant was held not entitled to grant of two 

increments on ras~ing the department l examination. So far 

as circular ~ t ed 24·. 7. 55 is conc+nea, it sped f ically 

states that ~he President is pl,ased to decide that 

subject to f llfilment of under noticed condition, the 

Lower Division Clerk, Upper Division Clerks and Inspectors 

of Income Ta Department should given two advance 

increments in the grade in which ey were working frorr. 

the date they qualified in the de artmental examination 

prescribed fo, the next higher grade. This circular was 

followed by another circular dated 8.12.60 according to 

lar dated 24. 7. 55 was 

the Head Clerk to 

which the benefits of earlier 

d d
. I . . . . 

exten e to c,rtain categories incl 

which categoryjl· the applicant b€long and was given benefit 

of two increm nts on pa~sing the d partmental exawination 
I . 

for Inspectors. It will be useful t quote para 1 of this 

circular whicj will have bearing .in this ca$e . 

"The Preeident is ph~ased to extend the benefit 

of 1j:he · orders contained in the Ministry of 

Fina?ce. (Revenue Division) letter No. 2(29) 

Ad.Vf I/53, dated the 24th July, 55 and subject to 

the conditions prescribed therein to Steno­

typists, Stenographers, Head Clerks and 

Supef visors in the Income Tax Department who have 

qµal~fied or qualify in fu~re, in the next higher 

Depa~tmental Examination i.e., a Steno-typist on 

pass~ng . the Departmen al Examination for 

.Mini bterial Staff, Stenographer on passing the 

Depa tmental Examination f r Inspectors, and Head 

Cler s and Supervisor on passing, the 

Departmental Ecxarnination for Income Tax Officers 

will be granted two advance increments. 
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Anothe· circular which will have bearing in this 

cas.e is aatea 9.8 •. 83 which reaas thus:-

il 
~·· 

11 I a, ai rectea to invite reference to this 

Depar~ient's letter of even number aatea 6.4.1983 

on th above subject ana ta clarify that the two 

aavance increroents may be granted to all persons, 

who have qualified in the Departmental 

to the next higher 

grade, irrespective of t e year or date of 

passi g, but restricting the arawl of the 

i ncre sea pay and' allowances (Arrears) from 

6.4.8 . the date of issue of the letter under 

re f~r. nee. 11 

As seen from the order datea · 9.5.85 

(Ann.A3) the of two advance increments was given 

to the applic nt w.e.f. 25.6.81 in view of the circular 

dated 24.7.55 and 9.8.83 but the rrears were cont inea 

w.e.f. 6.4.83 i.n view of the circu 9.8.83. Frorr 

the portion as quoted above, it oui te evident that 

benefit of two advance increments wa also extended to the 

Head Clerks, besides Stenographer and 

Supervie;ors o passing the departm ntal exam~nat ion for 

promotion to next higher grate. specific case as 

pleaded by the respondents in their reply and more 

particularly n para 4(2) is that avance increments fer 

passing the Ilcome Tax Inspector Ex 

vjde letter dated 24.7.55 to 

concession wa further extended to 

mination was effective 

DCs and UDCs. This 

Stenographer Grade-III 

vide letter a tea 8.12.60 .and this conces~i~n of advance 

increment was not extended tc any 

of staff. Thi submission maae by 

reply aff idav t is not factually co 

ther fresh category of 

he responaents in the 

rect ~ .ia b• seen in 
~ 
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the light of the circular aatea 8.12 60 relevant part of 

which has been extractea above. The enefit was not only 

extenaed to St-e ographers but the ·extenaed 

to st·eno-Typist, Heaa ·Clerks and Su It is not 

the case of the respondents in the that there are 

two separate ae artmental examination i.e. for Income Tax 

Inspector and ITO and the applicant qualified the 

examination for Income Tax Inspector Be that as it way, 

the benefit of arlier circular datea 24.7.55 was net only 

extended to nographers but also extended to 3 

categories name y Steno-Typist, Head lerk ana Supervisors 

ana as such contention of the respondents that the 

benefit of circular was 

Stenographers acceptea. 

effecting reco1ery ana re.d\1.~ing 

the fag end of retirement is 

clarificat~on ·ssued en 20.10.94 

0 

available to the 

the basie of 

of the applicant at 

the basis cf the 

17.11.2000 (Ann.RI 

and R2). If t e letter datea 20.10.94 is perused, this 

letter makes i clear that the .said letter is prospective 

and the grant of advance incremen · s to Head Clerks or 

Stenographers for passing the 

'1 ._ Examnat ion was not to be granted 

ector's Departroental 

this stage ana no 

fresh categor of stafj be ~~ded to this scheme and 

further it has been decided that th benefit according to 

the existing scbeme of adyarice incr ments be continued to 

the categorie which have been ranted such aavance 

increments but no fresh catego_ry of taff be added to this 

scheme. The le ter dated 20.10.94 is reproduced in extenso 

which thus rears:-

" ... ·1~ ... The concession of advance increment was 

not rxtended to any oth r fresh category of 

~ff, except .those to wh this concession had 

· earliler been sanctioned,. a indicated above. The 



: 11 

question of grant of 

clerk / or stenographer 

increment to head 

fnr passing the 

InsepJtors Department Exaroi ati·ons does not· arise 
I , 

at tp1s stage •. Moreoeve , passing of the 

~amiryation itself is an in employee to 

becomd eligible for appoint ent to a higher post 

en p~ssing of such an e amirtation. On these 

considerat i ens, the exist i scheIPe of advance 

increfent needs to be abolished.· However, 

consi~ering that in the Inc me Tax Department the 

beneff t of two advanc~ ihcrements is already 

admis~ible to scITe category of eITployees. It 

would be difficult to with raw this incentive at 

this btage. It has, theref re, been decided that 

while/ the existing scheme of grant of advance 

incre~E;?nts fer income· tax ~ide may be continued 

on h~~torical grouns, (no f[
1 

esh category of staff 

can b added to thi.S SCheroe II 

Thus from the perusal f the letter dated 

20.10.94 it is auite evident that t e benefit oi grant of 

advance incre ent was dispensed wit,
1

with regard to fresh 

category of ~.-··."t:f and the staff who ere already given the 

benefit under the existing scherre were allowed to continue 

to draw advalce increments. Siroil rly, the respondents 

also cannot <Braw any assistance rem the letter dated 

~
1 

17.11.2000 jhich says that .Head Clerks and 

Stenographers are not entitled grant of advance 

increments on pass~ng the Inspector Examination. However, 

para 3 of. the said letter states as under:-

"As regards recovery of excess payment, the 

matter has been considere in consultation with 

the /Finance Division of t is department. It has 

now reen dee i aea that reco be made from 

all Foncerned officials ex who have got 

a juBgment from CAT .in the· r favour." 

Thie letter is also discriminatory in nature in 
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as rouch as the Tcovery of excess pay ent ·has been ordered 

froIP all concelnea officials except those who got the 

juagroent frcro t e CAT in their favour Once the aepartment 

hOs Occepted t [e ded sion of the c T as final and not 

decided to cha 11 enge the sa roe , it does not behove the 

aepartroent to IPake recoveries from ersons who have not 

of their grievances 
approachea the Tribunal for rearessa 

of persons who have 

,)\ 

ana to waive tre recovery in repsec 

obtainea favou~able oraer from the c 

7. 

the 

For tle reason aforew@ntion a, taking any view of 

roatter, tie iropugnea oraer Ann.A2 aatea 26.3.02 is 

hereby quashea ana set-asiae. The re ponaents are airectea 

to refuna · the aroount of Rs. 95, 145 - which was aajustea 

froro the retjreIPent gratuity payable to the applicant. The 

the pension of 

twc aavance 
respondents a,e further directed to revise 

the applicant taking into consi eration 

ctionea to the applicant viae oraer datea 
increments 

9th May, 95 ( nn.A3) ana on such r fixation the applicant 

shall be entitlea to the revised lension. The arrears on 

;j"~ccount of rrvised pension as we 1 as recovery of Rs. 

95,145/- rec verea froro the grat ity of the applicant 

shall be paiai to the applicant within a period of 3 roonths 

trow the dat I of receipt of a cop of this order. It is 

roaae clear tlat in case the arrear . on account of enhancea 

pension and aroount of Rs. 9s,1rs recovered froro the 

gratuity of the applicant is not paid within 3 rocnths from 

the date ofj receipt of this ord) , the a'!'ount which way lit..~ Tt...... ~ °1- -~'d. ~·eJ 
becoroe paya le to the appl ic~ntl-._hall carr'f interest at w... 

ate of filing of this 
the rate of 12% p.a. froIP the 

applicantion i.e. 23.5.02 till the aroount is actually 

paid. 
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8. The A is accoraingly allc ea with no oraer as to 

costs. 

~\, 
(M.L.CHAUHAN) 

Member (Juaicial) 


