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Mr. Viijay S

Mr. Gaurav

CORAM:

Per Hon'ble

|\Jain,

F CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR RENCH,

JAIPUR

Date cf order: 9.1 .02.2003
002
1 s/0 Shri Chandfa Ram r/c Plot Ne.II/290, BA.G.Colony,
, Jaipur (at present working as L.D.C. in the Office of
elecommunication Audit bffjce, Shahkar Marg, Jaipur)
.. Applicant
VERSUS

Union of India through the Secretary to the Government

of India, Ministry of Finance, New Delhi.

|The Comptrol]ef and Auditor General of 1Indie, 10,
Bahadur Shah Jaffar MArg, Inderprasth Road, Head Pecst
Office, New Delhi.

The Direcfor, Poste and Telecommunicatien Audit Office,
Shahkar Marg, Jaipur ’

Respondents.

ingh, counsel for the applicant

counsel for respcndents.
HON'PLE MR. JUSTICE G.L.GUPTA, VICE CHAIRMAN

HON'RLE MR. H.C.GUPTA, MEMBRER (ADMINISTRATIVE)

Mr. H.O.GUPTA.

(Ann.Al) ar
of promoti
prayed for
to the resp
benefits.

respondents

nd 26.7.99

rn and reverted to the post of LDC.

e

The applicant is aggieved of the orders dated 3.4.02

(Ann.A2) whereby he has been denied benefit

In relief, he has

cguashing the said orders and for appropriate directions

cndents tc restore his promotion with all consequential

e

Alternative preyer of the applicant 1 that the

may be directed to extend the benefit of higher grade

SQ///
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of Auditor/Senior Auditor frpm the date on which he has become so

entitled, with all conseauential benefits.

2. The case of the applicant as made out, in brief, is
that:-
2.1 Having sustained injuries in Indc-Pak War of 1971, he

was

service of

discharged from the Army service. He was appointed in the

the respondents in the year 1976 as Group-D emrployee.

He belongs to a Scheduled Caste category, as would be evident from

his
treated him

personnkl.

was further

hie pay was

Discharpge

Certificate (Ann.A3). The respondents have not

as such and he was appcinted as handicapped discharged

He was promoted to the post of LDC in the year 1991. He

promoted to the post of Auditor in the year 1996 and

fixed acccrdingly, as may be seen from office order at

Ann.A4 and A5. For promotion to the post of Senior Auditor, it has

been 1laid

examination

down that an incumbent has to clear a departmental

consisting of 6 papers which are to be cleared in 6

attempts. The authorities have discretion to extend 3 more chances

in case an

incumbent fails to clear these papers in 6 attempts. He

availed all the 6 attempts to clear 6 papers during the year

199€-19909.

from Ann.A6

However, he cculd clear only 4 papers, as may be seen

2.3 _ He was reverted to the post of LDC vide the impugned

order dated
additional

be given to

2 years. The  respcndents

26.7.99 (Ann.A2) with further etipulation that 3 more
chances for clearing the departmental examination would
him which he was recquired to avail within a period of

did not refix the pay of the applicant

and he continued to draw the pay. scale of Auditor for about 5

months. It was refixed vide order dated 25.8.2000 (Ann.A7).

2.4

He aveiled the additional 3 chances and cleared the

D
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’further prom

departmental
recult decla

being a disa

for promctich.

: 3
examination in the year 2000, as may be seen froﬁ the
red vide letter dated 16.5.01 (Ann.A8). The applicant
bled person, the reservation is recuired to be given

The circular dated 14.9.01 (Ann.29) has been issued

by the respondents identifying the posts of Accountant and Auditor

in the depary
last so many
on the post

persons.

2.5 After

February, 2000,

the posg of
persons have
remained jun
2.6
examination,
ha

and also

further pron

Despite the fact that he has

tment to be reserved for handicapped persons. In the

years, no person has been either appointed or working

of Accountant or Auditor from amongst handicapped

he qualified the departmental examination in

he became eligible for restoraticn of promotion to
Auditor .and also became ‘eligible and entitled for
otion to the post of Senior Auditor. Similarly placed

~already been granted promotion. All these persons

ior to the applicant in Group 'C' and 'D' services.

cleared the dJdepartmental
he has not been re-appointed to the post of Auditor

ve not been included in the eligibility 1list for

notion to the post of Senior Auditor. He submritted

several representations to the respondents, but with no avail.

3.
3.1 H
disabled per
of the respor
3.2 He
2000. Theref

of Auditer/S

benefit to other similarly situated persons.

of the res

discriminator

The main grounds taken by the applicant are that:-

is entitled for benefit of reservation provided for
sons as is applicable to his case, as per the orders

ndents.

> cleared the departmental examination in February.,

ore, he has become entitled for promotion to the post

enior Auditor. The respondents have already conferred

Therefore, the action

pondents by not giving him similar benefit is

"y .
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.¥Senior Audit

3.3

:_4 :

The additiocnal chances given to the applicant ought to-

have been treated as continuous of the earlier chances provided by

the department. More than'2‘years has expired after the applicant

has c¢leared

Several oth

promotion to

3.4

case he is

the departmental examination in additional chances.

er similarly situated persons have been granted

the post of Auditor/Senior Auditor. All these persons

"are Jjunior to the applicant.

The applicant is due for superannuation in July, 02. In

not granted his due promotion, his post retiral

benefits wou}d be adversely affected.

3.5 T

wholly ~§?tibrary,

3.6 W

entitled fﬂ

Auditor on c

4. 1{

have submitt
4.1 T

Grade agains

he impugned communication dated 3.4.02 (Ann.Al) is

illegél inasmuch as the post of Auditor and

or are lying vacant in the department.
ithout prejudice to above, the applicant ~is also
r further promotion to the post of Auditor/Senior

ompletion of 26 years of service.

he respondents have contested this application and
ed that:-
he applicant was promoted from Clerk grade tc Auditor

t the posts under seniority quota. As pér rules, such

promoted Auditors are required to pass departmental confirmation

examination
consecutive
to pass the
of chances

become elig

examination

that 3 more

entails reversion to Clerk grade.

for the post of Auditor within 6 chances in ©6

examinations held after they become eligible. Failure
departmental examination within stipulated'tjme/number
The Clerk so reverted

ible after avsiling 3 more chances  to clear the

within 2 years from their reversion. It clearly shows

chances are given to those Clerks who are reverted

from Auditor grade due to non-passing of the examination within

the stipulet

ed time/number of chances.

&V//
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4.2

and not a

cguestion of-

handicapped

the order/i

The applicant was‘appdinted against ex-serviceman qguota
gazinst physically handicapped quota. Therefore, the
his promotion by ektending the benefit of a physically
person does not arise. The respondents are following

nstructions issued by the Government from time to. time

regarding reservation and concession to physiéally handicapped

persons wit

4.3

hout any deviation.

No person juhior to the applicant has been promoted as

Auditor prior to the applicant. The candidates as referred to in

para 4 (vi

prior -to t

)| of the OA, passed the departmental test of Auditor

he applicant and, therefore, are ranked senior to the

applicou¥ in eligibility for promotion to the post of Auditor and

jfwhence they |

applicant.
4.4
of

respohdentA
for promot
vacancy in

of passing

Auditor

have been rightly promoted as Auditor prior to the

The applicant could noct be promoted as yet as no post

in promotion quota is vacant in the office of

No.3. However, the applicant's case ‘will be considered
ion alongwith other eligible officials as and when
seniority aquota arises. It-is.submitted that by virtue

the departmental examination, the applicant has become

eligible for promotion as an Auditor afresh and is not entitled

for restor
alleged.
4.5

4 Auditors

point rese

stion cof his promotion to the post of BAuditor, as

Against promotion quota, only 3 posts available whereas

are already working, which is due to follewing of 20

rvation roster for promotion as Auditor. Point No. 1

and 2 are

due to trupcation of 20 point roster this situation arises

office of
has issued

ére called

always reserved for seniority and examinatieon cquota and

in the

respondent No.3. In the year 2000, the Govt. of India

new rules for recruitment of Auditor and these rules
As

post based recruitment rules for Auditor. such new
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rules do not allow the respondents to promote any Clerk against

senjority

and examination gquota in which they are already over-

represented, The applicant can not be promoted against the rules.

employees
to him and
4.6

No post
office of
applicant
chances.
depargwent
examinatio
the applic
5.
has submit
5.1

been pass
photocopie

Auditor/Se

of

" The appljéant should have compared his case with similarly placed

and not of those who have passed the examination prior
got promoted.

The impugned order dated 3.4.02 is -just and in order.

Auditor in promotion quota is 1lying vacant in the

respondent No.3. The extra chances given as fresh to the

cannot be treated as continuation to the earlier
These are separate chances given to him as per
1 rules. No person who ©passed the departmental

later than the applicant has been promoted prior to

ant.

In the additional affidavit filed by the applicant, he
ted that:-

The impugned order dated 3.4.02 is erroneous and has

d to defeat the Jjust cause of the applicant. From the

s of the gradation 1list for the post of LDC and

nior Auditor as on 1.3.01 (Ann.Al13 and Al4) the persons

placed above his name have already been promoted to the post of

Auditor/Se

the criter

the pdst c

5.2

nior Auditor. He is the only person 1left, who fulfils
ia for promotion but has not been granted promotion to
f Auditor/Senior Auditor.

In the gfadation list for Auditcre as on 1.3.01, ¢&hri

Mahendra Singh apbearjng at S1.No.l has already been promoted to

the post
Auditor is

5.3

of Senior Auditor

in May 2001 and therefore, a vacancy of

lying vacant since then.
Without pre-iudice to the above,

it is further submitted

that the

introduce

DOPT vide Office Memorandum dated 9.8.99 (Ann.215)

Assured Career progression (ACP) scheme for the Central

gy//
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Covt. employees. The said scheme is applicable to hjm,-as would be
evident from ‘Clause 8 and 9 of the =aid Memorandum. Further,
clause-1 of the Memorandum clearly provides that the ACP scheme
envisages merely placement in the higher pay scale and shall
therefore, neither amount to functional or regular promotion nor
would réquiré' creation of new posts for the purpose. He has
completed 24 |years of service in January,.ZOOO and cleared the
departmental examination in May, 2000. Therefore,,he is entitled
for consideration of -the benefit of higher grade of Auditor under
the ACP scheme, as admissible, since he has completed 24 years of
service and cleared the departmental examiﬁation invMay,-2000;

»

,é¥ In| reply to the additional affidavit, the respondents

\% have further submitted that:-
6.1 ] Né LDC Jjunior to the applicant has been promoted.
Reasons for non-promotion of the applicant has already been given
in the reply|of thé OAf Due to fulfilment of minimum requireﬁent
for promotion as Auditor,. Shri Mahenara Singh was promoted as
Auditor. Shri Mehepdra Singh passed the departmental confirmatory
examination for Auditor within the stipulated period, but the
applicant ¢duld not pass the said examination hence he was
r'fevérted as |Clerk as per rules. As such the applicant cannot
/ compare his rase with that .of Shri Mahendra Singh. No vacancy 1is
available against senidrity/examination guota.
6.2 As per the clarification No.7 given vide letter dated
24.9.1999 (Ann.R3) issued by the Comptroller and Auditor General
of India, the Clerks reverted from the cadre of Auditor due to non
passing of the departmental examiﬁation of Audi£or are eligible
for financiall upgradatfon to the pay of Ruditor under ACP gcheme
oniy after putting 5 years regular ser?ice as Clerk from the date

of reversion|. As the applicant was reverted on 26.7.99 and has not

AL




P
a
N

applicable

dated

;

completed 5

eligible nor

ACP scheme,

|years as reqular service, therefore, he is neither

entitled for upgradation to the pay of Auditor under

2s claimed by him.

7. Heard the learned counsel for the parties and perused

the record.

7.1 _ buring the course of arguments, the learned counsel for

the applice

respondents

vacancy under seniority quota,

promotion a

justifigatien
e

based on
Comptroller
provides th
examination

reversion.

applicable

examination-

submitted't
letter

letter of

rcmotion as

29.4/.02

dated 24.9.99

nt submitfed that in view cof fhe submissions of the

particularly with regard to non-availability of

he will not press for his claim of

s Auditor under sen10r1ty cuota. However, there is no

in not cons1der1ng ‘the case of ‘the applicant for

puditor under ACP scheme issued by the Govt. of India

vth Central Péy Commission recommendations and are

in trespondents department. He submitted that the

and Auditor General (CAG)' letter dated 17.6.98

st an LDC reverted due fto non-passing of depértmental

can be again promoted only after 5 years of his

But this provision has been clarified by the CAG order

(Ann.R1) that the order dated 17.6.98 shall be

only to those reverted LDCs. who did not pass the

even after availing the additional chances. He further

hat the S.No. 7 of>the clarification'contained in CAG

(Ann.R3) for ACP scheme is based on CAG

.6.98. The clarification No. 7, is applicable only to

those reverted LDCs who do not qualify even in additiona] chances.

There is no
that the
gualify the
appiicable

promoticn

be

5 years

under ACP scheme.

caid that the CAG letter of

reason as to why the CAG letter of 29.4.02 clarifying

stipulation is not applicable tc those who

examination in the additional chances, should not be
to those similarly placed persons for consideration of
Under no stretch of imaginetion it can

29.4.02, issued subsequent to the
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letter of 24.9.99, is applicable only for regular promotion and

not for prom

otion under ACP scheme meant to remove stagnation and

does not even reqguire évailabjljty of vacancy. He also submitted

that the app
7.2 W
for the appl
to the high

service to

employee.du

=3

1icant is fully covered under the séheme.

e find force in the contention of the learned counsel
icant. The purpose of ACP scheme is to grant promotion
er grade on completion of certain number of years of
deal with the. stagnaticen and hardship faced'hw' the

to lack of adecguate promotional avenues. It has no

link with tre availability of vacancies in the higher grade. The

respondents

have not granted the benefit of the ACP scheme based

on claﬁ?fjcation at S.No.7 contained in CAG letter of 24.9.99.

letter are

reverted du

not cover

Whether the Clerks reverted
from the cadre of Auditor/
Accountant due to non-
passing of departmental
examination for Auditor/
Accountant and having
adequate length of service
are eligible for benefits
under ACP scheme ?

The above clarification relates to those LDCs who are

The dJdoubts raised and -clarification given under this

ae under:-

They are eligible for
financial upgredation

to the pay scale of
Auditor/Accountant under
ACP scheme only after
putting in 5 years reqular
service as Clerk from

the date of reversion.

e to non-passing of aepartmental e¥amination. It does

those cases o0f reverted LDCs who qualify the

departmental

respondents
that
additicnal
letter ie n

this clari

grade unde

applicant |i

examination in additional chances. Further, the

themselves have clarified in their letter of 29.4.02

in- regular promotiong,the reverted LDCs who qualify in the

chances, the period of 5 years as comtemplated in 1998

ot applicable. There can be no rational in not applying

L —
fication ﬁffﬂﬁf@k&g to those who are placed in higher

the ACP Accordingly, we hold that the

r scheme.

e eligible for promoction as Auditor under ACP scheme on




completion o

examination i

8.

allowed. The

In

10
f qualified period and on passing the departmental

n additional chances given to him.

view of above discussions, this OA 1is partly

respondente are directed to consider the case of the

applicant for grant of benefit for placement in the higher grade

of ‘Auditor
entitled,

and in case

under the ACP scheme from the date he became 8O

within 3 months from the date. of recéipt of this order

the applicant is found fit by the DPC, he shall be

granted all benefits including arrears of pay, retirement benefits

etc.

N¢

S

(H.O.GUPTA)

Member (Administrative)

within 3

3 months théreaftef.

» order as to costs.

(G.L.GUPTA)

Vice Chairman




