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Il THE CENTFAL ADMILIISTRATIVE TRIBUIAL, JAIFUE BFICH,
JAIPUR |
Dated of crder: 05.06,.2003
OA No.124/2002 |
smt. Sucﬁitra Phogat (Choudhary) Widow of late 3hri lamal
Zingh Phogat, aged 41 yesrs, v/eo Plot HNo.32, Pratap Nagar,
Jaipur.
. Applicant-
Versus
1. Unicn of India through the Defence Secretary,
Ministry of Defence, Sighals Mahanidechaleya/figs
4(c), General Ztaff Shakha, Thal Sena Mulhyalays,
Die General of Sfignals Sige J4(c), 3Seneral 3taff
 Branch, Army Headyuarters, DHQ PO, Hew Delhi.
2. Whosoever, Ceol. Adm. Commandant for Statien Cdr.

H.0. €1 (Indeep) Sub Ares Station Cell /o Eé@

.. Respondents
Smt. Sharda Pathalk, councel feor the aprlicant.
Mr.&.V.Agarwal, proxy ocounsgel for Mr. Sfanjay Parceek,

counsel for the respondents.

CORAM:

HOW'BLE MR, M.L.THATUHAN, MFMBEF (JUDICIAL)

O RDER (ORAL)

Per Hon'ble Mr. M.L.Chauhan

The applicant& is widow of late Shri Famal Singh

Fheogat whe was appointed 25 CEBO with the respondente on
5th January, 1%72 and died on 26.4.2000. The grievance of
the appliceant in this OA is that despite the éssufance
given by respondent Mo.l vide letter dated 17th May., 2000
(Ann.A4), family pension and payment of other dues as
admrissilbble under vrules haes not been paid to the applicant

g2 far. Further the case <of the applicant is that she hsa
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repeatedly pufsued the matter with the authorities Eut no
action was taken on her request as such she was compelled
to file the present CA thereby praying for the fnllowing
reliefs:-
"that the respondent department may ke directed
that the corder dated 17.5.2000 (Annexure-41) may
be complied in which it was scaid by the
department-respondent that action will be taken
on application dated 10.5.2000 upts the extent
that the case of the applirant will be considered
for grant of family'pensicn and payments of other
dues as per existing rules in consultation with
audit auvthorities, éarlieét poesikle, within one
month, hkecause the family of_ the épplicant is
suffering from great hardships due to sﬁffering
of & sericus diseasse of her late husbtand like
threcat cancer, for long time, there is no earning
member in the family of the applicant énd the
penal interest @ 13% may Le granted on dues and
compensation of Fe. 2,50,000 may alss Le granted
on account of mentel ageny and hardships due to

ncn péyment/delayed rayment Ly the respondents.”

2. Netice of this sapplication was given to the
respondents. The respondent e.2 has filed reply dated
23.4.902 to the O3 eon 24.3.07 in which the respondent 1lo.l
has taken <certain greliminary «bjections. One of the
objecticng taken by the respondent Mo.2 is that the rcase
relates to the Ministryiof lefence whereas the applicant
has impleaded Ministry of Home Affairs as respondent llo.l.
The seccnd okjesticn taken by the respondent MNo.2 is that

the applicant has not prayed for guashing the crder dated
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17.5.2000 (Ann.2d) as such the prayer «f the applicant is
defective and the present 02 is not maintainakble. At the
ocutsst it may be submitted that thie submissisn made Ly
the respondent No.l2 requires cutright rejection as the
casgse of the applicant is that inspite of the assurance
given vide letter dated 17.5.2000 (Ann.Ad), n-o bensionary
benefits has been paid to her. In fackt, she is praying for
enforcing the assurance given Ly the respondent Me.l vide
the afcresaid letter. As such the prayer of the arplicant
cannot be said to be rejested. On merit, it was sukbmitted
that the husband of the applicant was appointed as CSBO on

5th January, 197> and worked in Militsry Exchange till

A\
June, 1920, He Lecame irregular in his service and most of

the time he remained aksent from duty £ill his death. on

25.4.2000. The reascond for not finalising the pensicnary

“benefits of the applicant as given by respondent No.2 in

the reply are that - (a) the pay of the deceased employee
could not be fixed under EFPE 19597 effective from 1l1lst
January,1%2¢ becanzse he has not signed the option which is

pre-reguisite vreguirement for pay fixatien, (b) the

- service reccrd of the applicant is net updated as a result

of proleonged absence from duty of late Shri ¥Yamal Singh.

3. After the &aforessid reply filed Ly respondent
No.2, the applicant has filed amended applicaticon thereby
impleading Union c¢f India through Defeﬁce Secretary.,
Ministry of Defence as respcondent [lo.l instead of the
Secretary, Ministry cof Hocme Affairs. lotice «f the amended
application was given tc the respondents. Reply to the
amendment . application has been filed on hkehalf of the
respondents whereby reiterating the stand taken in the

carlier reply filed Ly respondent 1lc.l except that in Para
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£ 2f the reply it is stated that the respondente have
cal-ulated the pension of the applicant's huskand and all
the necessary papers has been sent to the FTDA, Allahakad.
The PCDA is the competent authcority to issue the FEO and
it has nct heen arrayed as a party respondent. The hushkhand
of  the applicént remained absent from duty withoﬁt
graﬁting of .leave for 9 years 3 moinths and 26 days.
Therefcre, it is very difficult te caloulate the prension

of a person whe was absent from duty wilfully.

4. I have heard the learned ccunsel for the
applicant and als; ‘Shri S..Agarwal, ©proxy counsel
arpearing on hkehalf of Shri Sanja? Pareel, counsel for the
respondents and gone throungh the material placed c¢n
record.

4.1 As vcan Le séen from the facts as stated abkaove,
the huskand of the applicanf was appointed as CSEO on 15th
January, 72 and he died at his village Declawas on 26Gth
April, 2000. Fven according to the version «of the
respondeqts, huskand df the arprplicant has worked in
Military Exchange regularly till June, 90 and most of the
time he remained_absent.from.duty only after 1lth June, 20
till his death on 06.4.2000. On & query posed to the
learned ccunsel for the respondents Ly this Tribﬁnal as to
whether pension and pensicnary benefits has hkeen paid to
the applicant even on Eoday, the learned ccunsel for the
respondents informed this Trikunal that ne such fetiral
benefits has Leen sanstioned and paid ﬁo the applicant
till date. This shows insensitive»approach -n the part of
the «<~oncerned authorities and thereby flecnting the
provisions contazined in tﬁe CCE (Pensgicn) Pules, 1972. WMo
family pensicn and Death-cum-Fetirement Gratuity (DCRS)

has - been paid to the applicant even after a lapse of 3
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years from the date of death of the Govt. servant and such
attitute on kehalf of the concerned authorities cannot be
appreciated. The relevant rprocedure rprescriked for the
pensicn or family pension and DCEG in respect of Govt.
cervant wheo died while in service iz contained in Rules 77
te 80 of the C©C3 (FPensicn) Fules, 1972, A éalient features
cf the provisions as contained in these rules inter-alia
are -
(i) As scon as the Head of Office receives intimation
regarding death of the Govi. servant (Gazetted wor

Non-Gasetted) while in service, he shall initiate

immediate acticn for obtaining claims for family
pension and DCRG,
(ii) When the family is eligikle for family pension,

1964, the Head of Office sheould address  the

widow/widower or gurdian of winor <children Eg

make a claim,

(iii) The Head of Qffice shall simultanecusly undertake

completicon of Form 183 of CCS (Fensicn) Rules. He

shall g= through the service baock of the deceacsed
Govek. servant and esatisfy himself as to whether
annual certificate of verification of service for
the entire service are recorded therein. He shall
accept the unverified peorticon cf service, if any,
as verified on the basis «f valid entries in the
Zervice Book. end alsc on the bLasis of «other

relevant material ¢t which he may have ready

o

ccess. It shrould, however, be ensured that the

]

ervice was continncne and was not forfeited on

™m

¢

account of dismissal, remcval cor vresignation from

gervice. The process of determination nf

qualifying =service asnd gualifying emrcluments

W




shall Le caompleted within one mwonth of the

receipt of the intimaticon regarding the date of

the death of the Govt. servant -and the amount of

family pension and DCRG  shall ke cal-ulated

accordingly,

Oon receipt of claim, the Head of 0Office shall

conplete the prescriked forme and send them to

the Acccunts Officer tresponsible for the issue of
pension payment ordér alongwith the Gaovt.
servant's service bock duly completed up-to-date
and any othér ‘Aocuments  relied upon  for  the

verificatiocn of the service claimed in such a

manner that they <an ke conveniently consulted.

Thise ehould ke done not later than one month of

the receipt of the claim by the Head «f Offirce.

If the <laim has not hkeen received from the

keneficiary or heneficiaries by that time, the

items 22 te 27 of formw 12 may Le lefit unfilled

and when the claim are received the same shall ke

forwarded to the Accounte Nfficer with a reguest

that items left unfilled in Form 12 may ke filled

in,
After the documents referred to above have Leen

sent to the Accounts Officer, the Head ~f QOffice

shall issue a sancticn letter in favenr of the

claimant endarsing & copy thereof to the Accounts

Nfficer indicating the amount of hundred per cent

of provisional family pensicon and gratuity as

determined. He shall then draw the amcunt of

provisional pensicon and the amcunt <f hundred per
cent of the gratuity and deduct therefrom the

dues which are to ke recrnvered and alsec the
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arcunt te the held over for adjustment of the
unassessed dJdues in phe same wmwanner as pay and
alloﬁances of the establizhment are drawn by him
and diskurse the same to the <claimant. The
payment of provisiconal pensicon shall continue for
a pericd of six mpnths from the date following
the date of death of the Govt. servant unless the
periocd is extehded by the Accounts Officer and

The Accounts Officer within a peried of three

ronths from the date of receipt of documents from

the Head cof Office, shall exercise the requisite

checks and complete Section I of Part IV of Form

12 and assess the am-ount of family ;énsion and

DCES. He cshall authorise the pay of halance of
DZP3 after adjusting the Sovit. dues, if any, znd
also arréars of family rensien, if any, in
respect of thé pericod for which proviesional
fawily pensicn was drawn and disbursed by thé

Head of Office. If the preavisional family pension

drawn and diskursed by the Head of Office is

feund to ke in excess of final family pensicon as
assessed by the Accounts Dfficer, it shall Lke
open to the Afcounts Dofficer to adjust the evcess
amcunt by short payment of famiiy rensicn payéble
in future, However, if the provieis-nal DCRG draswn
and disbursed by the Hezd cf Office is found in
gxcess of the amecunt finally essessed by the
Acceunt Officer, the gratuitant shall nct bhe
fequired to refund the ex;ess. The Accounts
Officer shall promptly intimate to the Head of
Office the fact of issune of Pension Payment Order

and &alsc the corder for payment of the balance

y




DCRES. If the Accounts officer is not able to

assess the final amcunt of family rension and

DCES within the stipulated pericd, he shall

communicate the fact to the Head of Office to

continue to diskurse the provisiconal family

pension to the claimant for such pericd as may be

specified by him.

4.2 Even if the ID°R3 and family pension cannct Le

finally eettled within a périod cf 2 monthe from the date

of death <f the Govt. servant, trule 20-B of the 0208

(Pension) Fules, 1970 stipulates_that the A~counts Officer

.ghould communicate the fact to the Head of the 0Office and

aunthoricse the Head of Office to continne to diskburse the
provisional family pensicon tc the claimant for such period

as may'be specified by him.

(o

4, Yet there is a provision in the CC2 (Pénsion)
Fules, 1%7C .whi;h deals with thé conkbingency where the
service records of the deceaced Govi. employee are
incomplete and how the amocunt cof family pensién and
gratuity is to Le de;ermined in such cases. Such provisien
ie cantained in rule 72 «f the 228 (Pension) Pules, 1972,
In this case Fule 7% sub rule (a) (iii) to.(v) ie reievant
which provides as under:- |
"(jii) 1f the deceased Govt. servant at the time
of death had rendered more than seven yvears of
service and the service of last seven years is
not capabléA c¢f bkeing verified and accepted by
the Head of Office bkut the service rendered
during the last vyear is «capakle of being
verifiéd and accepted, the Head of O0Office,

pending the verificaticn of service for seven
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yeare, shall <al-ulate the amcunt of family
pension in accordance with the provisions of
sub-rule (2) and sub-rule (2-A) of Bule 54.

(iv) The service for the last seven years shall
be verified and accepted within the next two
mcnthe and ﬁhe amcunt of family pensicn at the
enhanced rate &and the pericd for which it is
payakle shall bé‘detérmined.in accordance with
the provisions of sukb-rule (3) of Rule 54.

(v)  The d;terﬁinatien of the amount of family
pension 'in acrordance with the previsicons of
suk-clauses (i), (ii) and (iii) echall be done
within one month of the receiptvof intimation of

the date of death of the Government servant."

Despite the pracedure preovided in Pule 77 to 20
of C22 (Pensicon) Pules, 19272, salient features of which
have hkeen repfoduced abcove, no éfforts vhatecever have
been made by the Head of Office/ Accounts Officer to
settle the rpensicnary «<laim «of the deceased Govt.
employee. The applicant has alsc not even paid provisiconal
family pensicn in terms of Fnle SO—B of the T35 (Pension)
Rules, 1272, in case the DCEG and family pension conuld nct
be finally settled within a pericd of 3 months from the
date cf the déath of the 3ovi. servant. The veascon given
by the respcocndents in naot finalising the rcase of the
arplicant cannct  he acceﬁted and deserves -ntright
rejection. | |
4.4 As already stated abcove, the respcndents have
given two reascns fcr delay in settling the family pensicn
and D[CFS case of the applicant. The first reascon given by

the respondents is that the pay could not Le fized under

o,
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EFE 1997 eifective from 1.1.96 Lecanse the deceased

emplcyee has not  signed the opticn, & rpre-requicite
requirement for pay fixaticn. With great respect, such
subkmiezicn en kehslf of the respondents cannst ke accepted

at 8ll. In case the deceased Govt. employee has not signed

- the opticn within the prescribed rpericd as stipulated in

FFPR,97, that rule iteelf stipulates contingency hew the

pay has to be fized when the employee has not exercised

(/]

any obticn. Hormally, the employee has to e:ercise’option
within 3 wmwonths failing which it is deemed that the
employee has éiercised option for revised pay scale. The
cptisn of the employee cannoct be kept open for.indefjnite
pericd. It was incumkbent upon the respondents to refix the
ray ~f the huskand of the applicant w.e.f. 1.1.96 and if
the respondents has not fived the pay of the-applicant's
husband w.e.f. 1.1.2¢ in terms of RPFF, 97, the entire
resﬁcnéibility,'lies =n the respcondents for which the
deceased employee <cannct L.e biamed at all. This. fact
itself shows how the réépondent—Department is functioning
withent commenting any further on this aspect.

The second reason given by the respondent feor not

settling the the. penzicnary <laim of the deceased employee

ie that heibecame irregular in service after June, 920 till
his death on 2%.2.2000. Accevrding tc the respondents, the
deceaseﬁ_ employee tremained absent(»from Vservice without
leave for 9 years 3 months and 26 days. With great
respect, this i€ no reason for'nofrpay;ng the appliCﬁnt
even family ©pensicn which ehall be calculated in
accordance Qith the provisicns of Sub—rule‘(ﬁ) and (2-a)
of ERule %54 in terms of rule 79, the relevant porition &f

which has been'quoted above. M,
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5. Admittedly, the deceased emplayee has rendered
more than 7 years of service and even acceording to the
respondents theré is no dispute regarding verfication of
service for first 18 yesrs and the dispute is regarding
verificaticn of service after June, 90 till his death. As
such in terms of preovisions containeé in Fule 79 (a) &ub-
rule (iii) te (v) the appijcant‘ was entitled for
pénsionary tenefite and determinaticn of amcunt of the
family pensicn has teo Le vdone within cone menth of the
receipt of intimaticon of thé death of the Gévt. servant.
Sipultaneously, fof the rurpose of DIFG, where the service
reccrd are not complete,_thére is a prbvision in rule 79

(b). Thus, the appropriate antheority has wviolated the

-provisions of the aforesaid rule in impugnity. The fact

remaineg that the widow has not Leen paid any family

pension and DCREG even after a lapse of 2 vears «of the
death of her huskand. This sheows the ;allous attitute and
jnsensitive appreoach  on ‘the‘ rart of the «<concerned

autheority who were reouired te settle the claim and make

payment «f family pension and DIZFS within one month of

‘receipt of intimaticn of the death of the Govt. servant

and in case the rclaim feor family pensisn cculd net be
settled within the time prescrikbed under the rules, it was

incumkent upon them to péy provisional family pensicn and

‘DCEG. The reascon advanced Ly the respondent in not

finalising ﬁhe pensicnary claim to the widow ie that the
service of the deceased employee after June, 90 till his
death on 26.1.2000 could not be verified; is not legally
sustainable in view cf the provision ceontained in rule 79
of the CC3 (Pension) Rules, 1972, It is not the rcase of
the respeondents that the spplicant is not entitled for

family pension. This is a case of an wnfortunate

Ly
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“given to the respondents teo settle”™ the DCEG and family

: 12 ¢
dereliction of duty on the part of the anthority concerned
who failed_to finalise pencicn rapers erpediticusly. The
widow‘hés heen left in lurch and reduced te destitution
and rpenury. This rsalleus and insensitive apprcach is
highly deplcralkle. The respondehts ace mrdel employer, are
expected to take prompt action atlesst Lo pay provieional

rengicn in rcase the family pensicn conld not be finalised

for want of rcemplete service records. This is a case where

the preovisions of rules as qoted akcove has heen viclated

in irpugnity.

. Without commenting further on the matter snd in

the facts and circumstances «f this case, direction is

penéion ~ase of the aeceased Govit. sServant within two
mcnths from today failing which the- applicant shall bLe
entitled for interest at the rate ~f 12% on the amount
which may Ee held due and admissikle to the applicant in

accordance with the rules. The applicant is further held

" entitled to interest on DTRG in térms of Rule &8 of the

“

725 (Fension) Eules, 1972 after 2 months frem the date of

Do )]

eath of the deceased Govt. emplayee till the payment is
rade as the delay in the paymént is <learly attrikbuted te
the adrinistrative lapses. The applicant shall also be
entitied for a cost thch is ascessed as Es. 2000/- tc be

paid within twoe months from today.

7. Let the Dy. Registrar sent a copy of this order
te the Zecretary, Ministry of Defence under the seal and
signature of this Trikunal for appropriate action as may
e deemed fit in view of the chservations made in Para 5

supra o that the provisions contained in the rules are

g
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strictly fcllowed in future and widow/widower or gqurdian
«f minor is paid fawmily pensicn and <ther «<laims within

the pericd prescribed under the rules.

2. With the akove directicns, the OA is disposed of.

g -

(M.L.CHAUHAN)

Member (J)




