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IN THE CEN·rRAL ADt.'vliNIS'rRATIVE TRIBUNAL,JAil?UR BEL~::cl,.JAIPUR. 

* 1r * 

OA 123/2002 
Date of Dad.sion: \ ')_- 2.,.. ~ 

Sur-ash Chand Sn3.rtU3., Sr.G:> . .)js Guard, Western Railway, J3.ip.ll- Division, 

Jaipur. 

• •• Applicant 

Versus 

l. Uni·:>n ·=>f In.:li3. thr.Jugh General Manaqer, W/Rly, Cnur.:hgate, MumiJ.:ii. 

2. Di v iaional Rl y .M.:m29er, W/Rl y, Powet· rJ.juae Road, J.:lipur. 

3. Sr. Di v iaiona.l Opera tin~ M:ma9er, DRN .:, ffi·:e, w. 1Rl y, 1?.-:,w.:r H;Juse 

Road, Jaipur. 

4. Faten Sin:~h, Guard •::/J St3.ti.)n Suparintendent, ,JaipJr. 

5. Subhash Chand Sharma, Passen;1ar Guard .-;/;) St3.ti:m Suparintendent, 

Jaipur. 

CO~: 

HON I BLE lvffi.A.K.BHAN['.A.iU I AfHINISTRATI VE MEMBI:!:R 

HON 1 BLE MR.6BARA·r BHUSHAL~, JUDICIAL t'1EMBER 

... Respondents 

F'or the Appli.::an c l>1.r. Vi nod .:;)yal , prc.xy ·::::>unsa 1 f::>r 

Mr.Virendra Lodha 

For Resp.:mdalts lb.ltc)3 

For Resf).)ndant No.5 

Fo1: Resp:>ndent No.4 

Mt:" .t'1.3.d"lu1:.3. r snar~, p~:.::r-:y ·::·:JJnsel tor 

Mr.S.S.H3.san 

!1r: .N3.nd Kish,:;re 

None 

ORDER 

PER HON 1 BLE MR.A.K.BHAtmAAI 

'rhis 0A is filed under se . .::::ti:m 19 •)f tha Administrative ·rribLm3.ls 

Act, 1985 (for short, the A..::::t) '.-Ti th followin.;J prayer : 

"i) by an appt:·Jpriate ordar ·:Jr dire•::tit:·n the lion 1 ble ·rribunal 
may kinjly ·::all for tna entir-e re·:·xd anj aft·~t· e:.;:3.ffiination 
the .:;ama be pleased t•) ja.:lara tl1e impugnej p;1nel d:tted 
15.4.99 read witt1 c•:•nsaquential ord-er d:tted 27.1.2000 
(Ann.A/1 & A/'2) null an.j v·=>id .3.nd be quasned 3.nd set a.side. 

ii) by an appropriate order or direction, tne official 
r~spondents be dire•::ted t·J pL-ep~re a fio~l fr:e.s11 9anel tor­
the pur~se of se1e..::::ti·~n ·Jn tn~ p.)at of P.~s.:;en,;Jer ·rrain 
Guard by takin:J into •X>naidaracion for tna va·:ancies wnicll 
were available on the d:lte ·:.f publi.:::ation i.e. it was 28 in 
number against whi..::::h tL·eated :.::..:: in ';}enaral ·:ate~ory, 4 for 
s.c. and 2 for s.·r. and by treating th.a af.:>r,;.:;aid figur-es 
taken into .::onsideration tne reap•Jndent.:; be dira.::ted to 
prepare a fresh panel .3.nj threup-)n mal:e a selectL·.n on tne 
post of Passenger ·rr-ain Guard. 

iii) by further appropriate .:)rder .;,r dire.::ti·:m, if any :~rder 
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datrima~t~l t.:> the interest .jf the appli·::~nt is 't>3.a.sed by 
the offl·:aal resp:>ndents •:>n the basis vf the impuqned panel 
d:ted 15.4.99 read with ·::·:>n.sa.::Juential ·Jrdet.~ datej ::7 .1.~000, 
the same may kindly be taken vn re.::ord and be quashed and 
set aside." 

2. Facts .jf the ·=~se are that the appli·::ant was initially app::>inted 

as ·rrain Clark thrvugh re~ular m.:Xfe ·::>f re.::ruitment in 1977 and ·::ame t·::> be 

pr•:lffi•)t-=d ·jn the pvst ·jf G.);~.:; Guard in May, 1986. · Thereafter he waa 

further prumvted to the p;)st of Paasen3er ·rrain Guard on :20.1.99 vn ad 

h·:>c: basi.s. On ::9.5 • .'2001 rasp~ndent.:; iaaued a tentative aeniority list of 

Guards wvrkinq in 'rraffi.:: Department ,.)f J:tipur Divisivn, whi.::h was 

pr~red in .::omplh.n.::e oJf the jud3enent p.:tssed by Ar....ex Court in the .::::tse 

of Ajit Sinqh-II v·. State ·:>f Punj.:tb .;i Ors., de.::ided ·:tn 16.9.99, .:rid 

cart:tin ·:>ther da.::i.:;i.)ns •)f this Ben . .::h of the Tribunal in different OAs. 

Tilt.~..:.u~h this tentative aeni·:>rity list ·:>bje.::ti.:>na were in'Jited fr:>!TI all 

incumbenta re~ardin~ pla.::eT~ent •)f their senk.~t.~ity. C..:.py ,jf this is 

pla.::ed at Ann.A/~. The applio::ant ~eeks t·::> •::hallen3e his ·:iwn pla.::ement in 

thia sani..:.rity list below .some ·:>ther Guard.:; whv belon~ t·:> re.serve 

cat~ory on the baais . ·=>f .:tb:>ve jud3ement. He .stlbinitted a number of 

repres.c:ntations to higher auth·jritie.s in thia re~ard, the last ·:..f wnicn 

is dated 28.~ .• 2000 (Ann.A/6) but did not receive any reply from the 

respondents. 

7J 
..Je In .t_:>at.·a-5 of the OA reference to an earlier OA (N,:>.260. 12000) h.:t.s 

bean made, wherein the applicant. alth•)Ugh h:s not chlilen9ed the 

sele.::tion in queation by wr.:m~ful determin:tti·)n ·:tf v~·::an::ies but has 

prefecr·d claim for •X)ntinuanca ·:>n ~he post ·:>f Pa.ssen3.:r Gu.:trd ev~n thc .. ugh 

his name did n:..t :tppe.:tr in th~ pr•Jm)tion list d2ted 27.1.2000 and 

direction to the respondent.:; t-:> .;:: . .)Cltinue t·j ,::,)nsidac him on 'the basis of 

seniority and suitability anj not on the b:tsis •:>f interview. ·rhis OA 

waa, however, di.smissed on 2::;.5 • .=:001 .ber'-ause the .3ppli·:::tnt h:td failed in 

viva-voce test and the post ;:,f Passenger Train Guard bein~ a safety 

cate3ory p.:>at is to be filled by way ·:>f aele·::ti•)n. In tne present OA it 

is contended by the applicant that the af·:>resaU jud3ement is of no 

. signifi.::ance in relation to tne .:::ontr·:>ver.sy raised in the present OA 

sin.::e at no given p:>int •)f titUe the applicant h:d e'Jer 3SS3.iled the 

selection in que.stion on the basis ·Jf wr·:>03ful determin:ti·:>n of va.::ancies 

of poat under l.~eaerved .::ate3ory. Thet.·efore, the earliec jud3ement d:>es 

not attract bar as res-judicata. 

4. Detailed replies have baen filed by the t.·e.:;p:..rd:nts, who have 

raised proe:liminary obje.::ti·:..ns ·:>n the point .:..f Limitati.:..n. It is st:tted 

that the OA ia ho~les.sly barrej by time as per pr•)Visi·:>ns of Se.::tion-21 

of the Act as the appli.:::ant ha.s filad this OA against n•:>tifi·::ation dated 
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1.5.4.99 aoo ~nel d~ted ~7.1.2COO, on 6.3.:=:00~. It is also averred that 

the applicant having participated in the examination and failed in th~ 

viva has no right to assail the s~le.::tion which ha.:; already been 

finalised and operated upon. Thirdly, that res-judicata is also 

attracted un a·::•x,unt vf earlier OA N.).:::(~0/201JO, dedda-d as disrili.:;s.:d on 

23.5.2001. Pid:ing up the ar·3uments of the applicant about instant OA 

not hit by res-:-judic:ata, in para 4.5 of the OA, the resp.)ndent.:; have 

drawn attenti.:.n to the fact that the applio::ant ha.:; himself mentioned that 

he had filed OA 260/.?.C.ICiO in whi::h he had n.:>t challenged the selection 

which he should have done. Due to this, nvw he .::amvt be ~rmittej to 

challenge the same. 

5. In the reply, resp.:>ndents hav·= also obje.::ted to .::on::ealment vf 

certain inforrrations by the .applicant while fi~in3 the OA. It is stated 

that the applio::ant h.:ts ·::on,::e.~led the inf.xrrati·.)n that th:re was further 

subse..']Uent sele.:::ti.Jn ·'Jf Pass~n3er Train Guard in the pay s·:::ale of 

Rs.5000-8000 vide DRM's letter 'N·:>.ET.10:25/3..J./V·)l.I date:l ..J..E.2001, in 

which he :tppeared and passed tne. ~ele·::ti·=..n anj his naille has o.=an placed 

at S.N•:>.l of the panel d~ted 22.2.200:2. Photo-.::opy of thia ha.:; bean 

pla.::ed with reply as Ann.R-5.1. Hence this OA is likely to tbe diamisaed 

as the applicant nas n·:>t approachej the ·rribunal wi tri clean nanda._ 

6. In parawise reply in ·addition tothe above ·:>bje·::ti.:;,na the impugned 

seniority liat has been justified . .)n the ~sis .:_.f ·3overrment inatru.::t.ions 

is.:ll.Jed p .. Ksu.ant t:::> judgement o::>f the Supreme Cvurt and ~11enc1Incnt No.35 vf 

the C·:>nstituti·)n •:>f India, directi-:>ns about which h-ave IJ.:en issued by the 

R-ailway B.:>ard vide their Office •Jr&r dated .3.3 • .2002, which stipulates 

that seniority of ss & s·r will be rraintained in ac.:ordance with their 

prom::>ti.:>n and n•:>t on th.: ba.sis of baae grade. 

7. N'J rej·:>inder has bean filed by the appli.::ant even tb:>ugh he was 

given an ·:>pp)rtunity foe the same on 2..J..4.2w3 anj a.j.though the .:aae has 

been listed ei9ht times thet·eafter t . .) aay anythin~ contrary tv what has 

~n .stated in the r.:pliea of the offi,::ial rasp-.)~nts and private 

respon:lent N-::>.5 ( reapundent N·:>.4 is n•)t represented in the case). 

e. · B~th the parties ware heard at length. The learned .:::ounael for 

the appli·::ant t·eiterated the fa.:ts enumerated in the OA and harped up:;,n 

his plea about wron3 determinati·:>n ·:>f v.~.::an.::ies in the imp.19ned aelection 

and wr.:>ng interpretation O:)f SUpreme Court's jud3~....nt in Ajit Sin~h-II v • 

state of Punj.~b .~ ora. but learned ·:::i)unsel for the ·:>ffidal reapond~ts 

as alS•) learned ·::oonsel f.)r respondent No.5, who n.:t.s ala·:. sutmitted a 

detailed reply, vehemently ple.~dej th.at the OA needs to be diamissej on 

the basis .:;,f preliminary ·:>bje.::ti.:;,n of limitati·:>n, res-judi.:::ata and ~so 
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the fa·::t that in the pr~sent OA facts about aub.se:Juent examinati.:m in 

·which the applicant .sto·Xi selected haa been .::::.:m.:::ealed while filing the 

OA. Learned C·:mnael for resp.:>ndent No.5 also attracted the law of 

estop~! due t·~ the fa.:::t that ·~bjecti·:)n ab.)!it seni.:>rity haa been r.aised 

after appearinJ and failin;;J in the impugned sele·:ti·:m notified vide 

Ann.A/1. Resp.:>ndents N•.:>.:• has also referred t•:> a· case law vf Supreme 

Cuurt ~1 y Pratap- Sinah · v. · High ·Court · .)f · .Judi.::ature, RLR 2001 ( 1) 577 

to strenJthe_n hi a pleadi~. 

9. On the basis of ab:>ve pleadirl3s it i3 in the fitness of _!:hin;;Js to 

decide the matter .~n the basis .:>f _limitation witho;:,ut goin.3 into merits of 

the ~~e ( Udh3.ffi- Sin3h- Kanal- v. ·State· ·~f ·Punjab - ( 19SI9) .S sc:: 304). ·rhe 

law regarding limitativi'l i.~ very clear. arr.i the present OA is barred l:;>y 

limitation be·:::a1.15e applicant has in para-3 ·)f the OA given wrong 

declaration that his OA is within limitation prescribed in se.:::ti.:>n-21 of 

the Act but the same has been ·filed more than l.S m.:>nths after the 

impugned orders Ann.A/1 & A/::., ?n 1).3.2002, as als.:> he has not fi.led 

Misc. Ar;:pli . .:::ation fvr .::.:>nd)nati·:>n :>f delay. Had the appli.::an~ explained 

the reasona for delay ~n filin3 the OA, we would h:t'Je c·:>nsidered the 

same. But in the absen.:::e .:)f any . auffi.:::ient cause, we are unable t::) 

cvndone the inordinate delay in ~ilin3 the oJA. Even .::ontenti·:>n regardin~ 

wron3 determinati·:>n ··.:>f seniority based on dedsion in Ajit Singh-II, the 

resp..:>ndents have stated that the list pre~red on the basis ·.:>f this ..:ase 

stands auper..:eded by 85th Amendment vf the Constitution. 

10. In view vf well established law regarding limitati•:)n discussed in 

a number vf casea vf the Supreme Coort, ~t is n·:>t conaidered appr·:>priate 

tv go into merits of the (lA. We •.:anrt•:>t •)verl.)•:>k the ·:>ther prelimin~ry 

objections of the re~pondents based on res-judicata, esr..:>ppel and 

concealment ·.:>f fa..:.:ts by the appli.::ant whi.:h weight with us while de·::idinJ 

the OA as dismissed. No order as t·:> .::.:>sts. 

. LT BHUSHAt~) . 

-~~ ~ 
~ '<" y"; ~,-
(A.K.BHANDARI) 

MEMBER (J) MEMBER (A) 


