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IN THE CENIRAL ADMINISTRATIVE TRIBUNAL,JAIFUR BENCH, JAIPIR.

X X %

fres

Date of Decision: L~ 2 - %
OA 122/2002 ,

Suresh Thand Sharma, 3r.Gosds Guard, Western Railway, Jaipar Division,

Jaipur.
«e. Applicant
Versus
1. Union of India through General Manager, W/Rly, Churchgate, Mumbai.
2. Divisional Rly.Manajer, W/Rly, Power Hiuse Road, Jaipur.
3. Sr.Divisional Operating Manajyer, DRM OEfize, W/RLy, Powsr House
Road, Jaipur.
4. Faten Singh, Guard /> Station Supsrintendant, Jaipir.
5. Subhash Chand Sharma, Passenger Gaard c/o Station Suparintendent,

Jaipur.
.+« Respondents
CORAM:

HON'ELE MR.A.K,BHANCARL, ADMINISTRATIVE MEMBER
HON'ELE MR.EHARAT BHUSHAN, JUDICIAL MEMBER

Frp

L For the Applicanc ee s Mr.Vinad Soyal, proxy counsal for
| Mr.Virendra Lodha
For Respondsnts do.lbol oo« Mr.Madhukar Sharma, proxy coinsel tor
Mr.S.S.Hasan
For Respondant No.5 ee s Mr.Nand Kishore
For Respondant No.4 ... None '
ORDER
PER HON'BLE MR.A.K.PHANDARI
Py Tnis OA is filed under 3ection 19 oE the Administrative Tribunals
¥ Act, 1985 (for short, the Act) with following prayer :

i) by an appropriate order or directicn the Hon'ble Tribunal
may kindly call for tne entire record and after examination
the same be pleased to daclara th2 impugnad panel datad
15.4.,99 read with consajquential order dated 27.1.2000
(Ann.A/1 & A/Z) null and void and be 7quashed and set aside.

ii) by an appropriate order or direction, the official
resporkdents be directad to prepare a finmal fresh panal for
the purpose of selection on tne pdst of Passengsr Train
Guard by taking into consideracion for tne vacancies wnich
were available on the date of pablication i.e. it was 28 in
number against which treated 22 in Jensral category, 4 for
S.C. and 2 for S.T. ard by tr2atingy the aforesaid fijures
taken into consideration the respondents b2 directed £o
prepare a fresh panel and threupon malke a selectiosn on the
post of Passenger Train Guard.

iii) by Efurther appropriate order or direckion, if any order
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detrimeqtal t> the interest of tne applizant is ‘passed by
the official respondents on the basis of the impugned panal
dated 15.4.99 rg:oad with consequential order dated 27.1.2000,
the same may kindly be taken on record and be J1ashed and
set aside."
2. - Facts of the tase are that the applicant was initially appointed
as Train Clerk through regular mode of recruitment in 1977 and came to be
promoted on the post of Goods Guard in May, 1986. ~ Thereafter he was
further promoted to the post of Passenger Train Guard on 20.1.99 on ad
hoc basis. On 29.5.2001 respandent3 issued a tentative 3eniority list of .

Guards working in Traffic Department of Jaipur Division, which was

prepared in compliance of the judjement passed by Apex Court in the case
of Ajit Singh-II v State of Punjab & Ors., decided on 16.9.99, and
certain sther decisions of this Bench of the Tribunal in different OAs.
Through this tentative seniority list objectisn3 were invited from all
incumbents . regarding placement of their senisrity. Copy of this is
placed at Ann.A/4. The appliczant seeks Eo challenje hi’s wn placement in
this seniority list below some other Guards who belongy to reserve
category on the basis of above judjement. He submitted a number of
representations to higher authorities in this regard, the last of which
is dated 22.2.2000 (Ann.A’/G) but did not receive any reply from tha
respondents. -

3. In para-5 of the OA reference to an 2arlier OA (No.260/2030) has
been made, wherein the applicant although nas not challenged the
selection in guestion by wrongf:ljl determination of vacancies but has
preferrd claim for continuance on the post of Passenjyer Guard even though
his name did not appear in the promdtion list dated 27.1.2000 and

direction to the respondents to continue to consider nim on ‘the basis of

seniority and suitability and not on th2 basis of interview. This OA
was, nowever, dismissed on 1:.5.2001 because the applicant had failed in
viva-voce test and the post of Passenger Train Guard being a safety
catejgory post is to pbe filled by way of seleztion. In the present OA it

is contended by the applicant that the aforesaid judysment is of no

.significance in relation to the controversy raised in the present OA

since at no given point of time the applicant had ever assailed the
gelection in guesticn on the basis of wronyful determination of vacancies
of post under reserved catejory. Therefore,the earlier judjement does

not attract bar as res-judicata.

4, Detailed replies have been filed by the respondants, who have
raised preliminary objections on the point of Limitation. It is stated

" that the OA is hopelessly barred by time as per provisions of Section-21

of the Act as the applicant has filed this OA against notification dated
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15.4.99 and panel dated 27.1.2000, on G.3.2002. It is also averred that

the applicant having participated in the examination and failed in the

viva has no right to assail the selestion which has already been
finalised and operated upon. Thirdly, that res-judicata is also
attracted on a>tount of earlier DA No,230/2000, decidéd as dismissed on
23.5.2001. Picking up the arguments of the applicant about instant OA
not hit by res-judicata, in para 4.5 of the OA, the r2spondent3 have
drawn attention to the fact that the applicant has himsel £ mentionad that
he had filed OA 26072000 in whizh he had not challenged the selection’
which he should have done. Due to this, now he cannot be permitted to
challenge the same. |

5. In the reply, respondents have also objected to concealment of
certain informations by the applicant while filinj che OA. It is stated
that the applicant has concealed the information that there was further
subsequent selection of Passenjer Train Guard in the pay s-:al'e‘ of
RS.5000-2000 vide DRM's letter No.ET 1005/34/Vol.I dated 1.13.3001, in
which he appearsd and passed the selection and his name has been placed
at S.No.l of the pansl dated 22.2.32002. Photo-copy Of thia has been
placed with reply as Ann.R-5.1. Hence this OA is likely to tbe dismissed
as the applicant has not approachad the Tribunal with clean hands.

6. In parawise reply in addition tothe above objeét’i-:ns the impugned
seniority list has been justified on the basis 3f Jovernment instructions
isaned pursuant to judgement of the Supreme Court and amendment No.35 of
the Constitutisn of India, directions about which have been issued by the |
Railway Board vide their Office Order Jdated 3.3.3002, which stipulates
that seniority of 8T & ST will be maintained in ac_cordande with their
promotion and not on the basis of base grade. |

7. No rejoinder has been filed by the applicant even though he was
given an opportunity for the same on 21.4.2002 and although the case has
hean listed eight times theveafter to say anything contrary to what has
been stated in the replies of the official responds=nts and private
respondent No.5 (respondent No.d4 is not represented in the case).

8. Both the parties were heard at length. The learned counsel for
the applicant reiterated the facts enumerated in the DA and harped upon
his plea about wrony determination of vacancies in the impagned selection

-and wrong interp:étation of Supreme Court's judysment in Ajit Singh-II v.

State of Punjab & ors. but learnad counsel for the official respondsznts

as alsy learned ~ounsel for respondent No.5, who has alsy submitted a

detailed reply, vehamently pleajded that the OA neads to be diasmissed on
the basis of preliminary objecticn of limitation, res-judizata and also
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the fact that in the present OA facts about subsejuent examination in

-which the applicant stood selected has b2en ~oncealed while filing the

OA. Learned counsel for respondent No.5 also attracted the law of
estoppel due to the fact that objection abiat seniority has been raised
after appeariny and failing in the impugned selection notified vide
Ann.A/l1. Respondents No.5 has also referred to a case law of Supreme
Court namely Pratap-Sinjh-v.-High-Court-o>f-Judicature, RLR 2001 (1) 577
to strengythen his pleading. '

9. On the basis of above pleadings it i3 in the fitness of things to
decide the matter on the basis of limitatiocn without going into merits of

the case (Udham-Singh-Kamal-v. 3tate-of Punjab - (1599) $ SCC 304). The

law regarding limitation is very clear and the present OA is barred by
limitetion because applicant has in péra—3 ~f the OA given wron§
declaration that his OA is within limitation prescribed in Section-21 of
the Act but the same has been filed more than 13 months after the
impugned orders Anh.A/l % A/, on $.3.2002, a3 also he has not filed
Misc. Application for cond)nationlaf delay. Had the applicant explained

- the reasons for delay in filing th2 OA, we would have considered the

same. But in the absence of any asufficient cause, we are unable to
condone the inordinate delay in filing the OA. Even ~ontentisn rejarding
wrong determination of seniority based on decision in Ajit Singh-II, the

'respondents have stated that the list prépared on the basis of this case
stands superceded by 35th Amendment of the Constitution.

10. In viaw of well &stablished law rejarding limitation discﬁssed in
a number of cases of the 3upreme Court, it is not considered appropriate
to go into merits of the DA. We cannot -verlook the other preliminary
objections of the respondents. based on res-judicata, estoppel and
concealment of facts by the applicant which weight with us while deciding
the OA as dismissed. No ofder as to costs.
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'BHARAT BHUSHAN) (A.K.BHANDARI)
MEMBER (J) MEMBER (A)




