IN THE CENTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR
| » Pate oflorder:féftduly, 2001
OA No.52/2001 | '
Shri Krishna Meena s/o Shri Chirsnji Lal Meens r/o Qtr. No.. 252-F,
Wﬁrkshép Colény, Near Neta'ﬁotel,’Tullapura, Kota. |
‘; ' ] . | .}Abplicant
| Versus |
1. Unicn of 1India through the Genersl Manager, Western
.Railway,’Churchgate, Mumbai .
2. Dy. Contrcller of . Stores, Western Railway, Kota
‘Junction.. |
.e Respondentsﬁ
Mr. Fajvir_Sharma, counsel for Ehe applicant
Mr. U.b.Sharma, ccunsel for the fesponaents

.

CORAM: -
/

Hon'ble Mr. S.K.Agarwal, Judicial Member

’

Hon'ble Mr. A.P.Nagrath, Admjnistrative‘Member

ORDER

APef Hon'ble Mr. A.P.Nagreth, Administrative Member - -

‘The applicant ;ié agéfieved with the transfer of -Shri
Mchd. Abu Zafar, Dépot Stores KeeperQIII.(DSKfIII) to Ratlem on hisl
own request and cf Shfi Mohd. Afague, DSK-IIT to Kﬁfa on his own
reauest by order_datéé 29.1.2001 (Ann.Al). He, therefoFe, filed thie
application-wjth'the praver that the transfer in respect cf Shri Mohd.’
Abu Zefar and-Shri‘Mohd. Afague be quashed. His fUrther_prayer ie that
the respondeﬁts bé directed;to'fransfer.the applicent to-Kdta'én the
post of DSK-TIT. | |

\

2. ' We find from this application that the two above named

persons S/Shri Mchd. Abu Zefer and Mohd. Afaque have not been

impleaded as parties, though the relief soucht by the spplicant




dfrectly hits their,fnterestt The respondents have'taken a.preliminary'
objedtjon'jn theirvreply-to<the‘OA and hane contended that due to non-

P Jmpleadment of neceseary part:es, th:s OA-is not nalntalnable. In his
re301nder "to the reply/%ge respondent the appllcant-has asserted"
'that the above named persons are not neceesary parties as what he is
»cla:mlng 1s his own . -transfer to Kota as he had- nede request for hls
transfer . before these two person The law in this matter - is very
clear that in the .abeence of the parties 11kely to be affected by the
re11ef prayed for, the re]:ef prayed hae to be dlsmlesed. Hon' ble the

,Supreme Court in State of Bihar and Ors. V. Kameshwar Prasad Slngh and

ors., 2000 sce (L&S) 845 has observed as under'—
o Y o o -
- "It appears that‘the_High-Conrt totally lost sight of
"_the‘fact‘that in his petitions filed from time to time
' Bri Biheri Prasad Singh had not iWplesded any of his
,eeniors'as;part%respondents.'lnﬁthe absence of %ersons
likely tovbe‘affected'by'the relfef_prayed for, the writ
'petitionq should have normally been diemissed unless |
there existed spec:flc reaeons for non-lmpleadment of
the affected persons. Nelther was any reason assigned ‘by.
the'ert pet:tloner.norvdld-theCourt feel 1t necessary
to deal with thJc aspect of the netter. Ignor1ng such a -
baelc pr:nc1p1e of law has resulted in the superse=s1on
~of 168" Inspectors and 407 Deppty SPs.". - 7
':In view of-the principle ciearly enunciated by Hon‘ble“
v~the qupreme Court the rellef eoucht by the appllcant in this case in
| eepect of quash:nq of the crders of transfer of abeve named two:

- persons is not_malntalnable in 1aw.

I

3. . The other relief prayed for by the appﬂicant' is »that
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réspondenté-be~directed fo transfer him tc Kota. His‘pléa is that on
his promofion'to\thé‘post of bSKéIII, he wos posted at Ratlam on
5.10.1998, even though there was a vacancy at Kota.'In the year 1999

he made & reqUest'for being posted at Keta. On 9.6.99, it is stated

J ‘

" that the EUthority at. Ratlam passed an order posting him to Kota, but .

he was not allowed to join. The post of DSK at Ratlam was abclished

vide crger dated'l3.12.9§} ccrisequent ?o~which, he was transferred to

_ Kota, but instead of being allowed to join at Kota, he wes relieved

N

- for posting to Tuglakabad vide order dated 15.1.2000. After Jjeining at

Tﬁglakabad‘the'applieant submitted an aspplication for his transfer to

Kota. The applicant maintains that he was allowed to join Kota vide

_ order dated 9.8.2000, thouch the sa2id order has not been placed on -

record. He-repgrted at Kota on 10.8.2600 and it is statéd thét he was
not allowed té join at Koté but instead ﬁosteé.at-Ratlam. He submitted
another appiication dated 14.8.5600 requesting for hﬁs posting at Kota
i; Qiewléf the family circumstances explained in his appliéation..lf
isvstated that his old parents and his wife and chiidrén are staying

in Kotz and it is hecessary'for him to stay at Kota tc lookafter them.

His plea is'tﬁat instead of considering his requést, the respondents

have issved the impugned order dated 29.1,2001 (Ann.Al) which includes

/

other namés, whoe had-réquésted forhtheir‘transfeg, but the applicant's
name is not ~théré. Being aggrieved with this order, he mede a
représehtation on 29.1.2001 to which he hés not recéived any response
tigi¥thi§.application is filed. He contends that the tronsfer orders

Jdated _297;Q2001 igtlma]efide as the applicant's name- has not been

- included in this order. This order is stated to be arbitrary, melafide

and discfiminaté}y. The applicant contends that there are departmeﬁtal'
cuidelines in respect ofAname noting for_transfer and in his case_the
_§épértment'has vioiated these gpidélines. He fufthér submite that he
bélongé to ‘ST comrunity and asAper the»poli&y of the GoVernment; a

person belonéihg to'SC/ST chmuhjty has to be considered for'postjng

BN
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at the;pdace of hie choice. Theseﬂinstructions of the Government have.
" also not been followed in his csse and he has been treéted’in,é

"discriminatory menner, while cther perscns of the same community have

been posted at the‘place-of'their choice.

'4. ’ - In reply to the OA, the reepondentq have admltted that
the appalcant had eubmtted request for tranefer to Kota and he also

"made 2 representat:on_dated;29.1.2001.,Th;S'representatJOn has been

| disposed of by ietter dated‘l3 2.2001. (Ann.R3). This letter gives in

detail var:ouc 1n=tance= of m1=conduct on the part of the appllcant

and the number of . dz=c1p11nary cases 1n1tlated agalnst him. It,has

been stated that the admlnnstrat;on Js within ite competence net to
' effect transfer of employees:on accoﬁnt of admfhistrative exigencies._

Merely by qlvznc 2 requect under the name not:no =cheme, the appllcant
*héee acqumredffanywag'f‘ 1egally enforceable r1ght. _ e

5. o In the re301nder f11ed by the appllcant he has stated
that even if d1=c1p11nary cases are being prcceeded agalnst h1m, these.
cannoﬁ be a ground for~denygng hJs.reqoest-for transfer. His ples is
that if any wrono has been comritted by him,fthe_departmeht»is4free to
take ectﬁon under the ruleé} but thisfcénnot be'coérelated‘with the

matter cf his trensfer. A .copy of the Reilwey Board's letter dated

24.12,.85 hae been;anhexed hy the applicant wherein inStructions'havef

‘been relterated that due con<1derat10n qho{Jld be aiven to SC/ST

.cand1dates and as far as poqs1ble they =hould be posted near to their’
home town. Ihe appllcant'= contention is that this pollcy ha= been

ngen 2 go—bye while, is qu:ng the 1mpucned order. ’

-
T - . . ./

6.' o Heard the learned coun=91 for the partzes and peruqed

’the entire record.
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7. ' The learned ccunsel for the applicant while reiterating

the points made in the written statements stated that the guidelines

of the department in respect of the neme noting scheme and also in

. tespect'of posting SC/ST employees near to their place of choice are

§

=tétutory‘in nature and'these have been violated by the respondents.
The learned counsel was of the view that pendlng disciplinery caces

cannot be conqldered the factor denylng reque=t of the apmﬂlcant for

‘transfer to Kota. The 1earned counsel for the respondents countered

the submissicns of the-other side on the aoround that departmental

guidelines oare were guidelines and theseé are not statutory

instructions. He placed reliance on AIR 1993 2444, Union of India and

ors. vs.. S.L.Abbas, in support of his contention that guideljnesA

issued by the Covernment donot- give an émplbyée -ény - legally “

_enforceable right. ‘On the matter of preference to-be given to SC/ST

employees, the learned counsel reférred"té Hon'ble the Supreme Court's
| ‘

obervat:on= in the case of Laxm: Narain Mehar v. Union of India and

Srs., 1997 scCc (L&S) 643 whereln it has been held that though SC/ST
employees are entitled tc be. considered for postlng near. their homwe

town, this concession'wgs subject to administrative exigencies.

8. . . The law in the netter of tran=fer= in service has been

clearly estab11=hed and it ha° been held in a catena of cases that ‘the

. ecope of judicial review 1n the matters of transfer is only llmlted_to

examine whether transfer has been made by any extraneous ccnsideration

and colourable exercise of powers and also whether the transfer is

vitiated by melafide or is violative of any statutory provisions.

Hon'ble the Supreme Court in the case of S.L. Abbas (supra) has

chserved as under:-

7. Who‘shou}d be<tfansferred where, is @ matter for the

'appropriate; authority to decide. Unless the order cf



R S

| transfer'lts. v1t1ated by nalafldes cr is ﬁede jn‘

v1olat10n of any statutory prov1s:ons, the Court cannct

1nterefere‘w1th it.  While ordering the‘transfer, thereh_

is no doubt, the_ authority must/ keep -in-imind the -
: QUJdellnes' 1ssued by the Government on . the subject.
'd51m1larly 1f a. personf makes any_ representatlon with
-_trespectzto h1s transfer, the_appropriate authority must
consider the same having. regard .tc:'the_'exigencies of
administration. The guidelihes' cay that as far as
.possible,fhusband and wife-ﬁﬁSt*be pested .at the same
place._ihe seid guideiines however'does not confer upon

the_government employeeta legally enforceeh]e'right;"

Ay

:ThUS' it- is clearly establlshed that who chould be.

'tranrferred where is a matter for appropr1ate author1ty to dec1de. In-

the 1nstant'case, though the.learned counsel for the appllcant did say
2

that the transfer was/result cE malaflde, but ne materlal ‘was prov1ded

[

to support - this contentlon and no off1c1a1 has been 1mp1eaded as a

respondent alleging malafide. The scheme or name noting does exist and

ordinerily it -ie expected that - transfers are considered_in order of

~

merit as it appearsin the name noting register, but in view of certain

reasons in an individual ‘case and in administrative-exigencies,Aifran

’

employee is net ccnsidered, this.cannot-be construed as an(illegal"
act1on acalnst vmlch remedy lles in the Courts or'Tribunals. The
\
Courts and Trlbunals arée not expected to Jnterfere in .the crders of
tran fer wh1ch vere Jn the ex:aenc1es of adm1n1stratnon. In thJs case
the respondents have olven ) detanled reply v:de Ann.R3 appr1=1nc the
appllcant in clear terms ae to why h1s«request'ha= not been cons1deredl
fovourably. Ihe appllcant s plea that the d1=c1p11nary ‘cases and h1‘= '

/
conduct1 cannot be taken 1nto account whlle taking a view’ of his

4 .
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- request fer transfer, is not based on any reasoning. - .

9. In s0 far as the clam of the appllcant that as per

Raj lway Board'q order, he derserves ccn'uderatmn to be posted at Kota..

- being - an ST employee, the queet:lon aga:n /)that theSe sre only

- au1de11ne< and theae are to be concldered ag far as poqs1b1e. In the

case of Loxmi - Nerain Mehar (c1ted qupra) thls 1ssue came up - for

'conqlderatlon by the Hon'ble the Supreme Court. The Apex Court ob..ered

'that "'I’hen it ° 1< contended that the pet:tloner be.mq an off:cer‘

beloncung to the Scheduled Caete is .entltled to be_.cone.:tdered for

-~

retention of h]S posting near_est. hlS. home town.‘vI‘t,-is_true that the

instrurtione ‘have been issued as reproduoed‘,at p. 18 of the paper"
bock teo: that effect,” 'ye‘t"' they ~wou‘1_d bs rsubje’ot_ to administratiire
exigencies". | - ‘
10. .~ 'In view of the Ap.r"ihc'j_pl‘e clearly established, there is
no ground for directing the respondents to post .the applicant at the

place of his choice. It. is a matter clearly within .the domain of. the

_ admihistrfativeauthorit:ies compete,nt' te take Ié‘v:-i»‘ew in the matte,r.' The
applicant hes f'a'il'ed te ‘ma'ke, cut any cese in his _favour' _and - this -

" application is 'i.ia'bl_e to be rejected.

L4 ~

11, -- We, therefore, dlsrmsa thlS appllcatlon as .devoid- of any -

merlt No order es to costs.~

L,

(B.P.NAGRATH)

e

/ (S.K ~AGARWAL )

Adm. Member - - Judl. Member

-~ ' ™~



