o

IM THZ CENTRAL ADMINISTRATIVE TRLB_NAL, JAIPUR BENCH JAIPUR
Oa 5¢2/2001 DTS OF ODZR: 5,13, 2003

[

i,

Manga 3ingh son of Shri Poonszm Singh aged aboul 12 years, rasident
of Village Gudi, Post r, Distiict Ajmer, last 2mployed on
the pust of Gangman in the office of Fermanent Way Inspector,

Fashangarh, Westeimn Rallway,
cess Applicant.
VERSUS

1. Union of India theough General Manager, Novth Westarn

Railway, Jaipur,

Z Divisicnzl Enginear (West) Westem Railway, Jaipnr Division,

Jaipur,

e Assiztant Brnginzer Pulavs, Western Railway, Dizteict Jaigur,
eees REspondents,

Me, Tej Praka L OhVLM1 COanel for the respondents,
CORAL:
Hontkble Mr, M,L, Chathan, Mawber (Judicial)

Hoat'ble Mr, A1, Bhandari, Mauber (ﬁ1m1u»w1|=iive)

ORDER (URAL)

ant while worldng as Gangman was 1ssu:d  charge
sheet vide Mamdc lsiad @,3.1998/01,09 1993 with the allzgatioan
that he remained wisuthorlsed absant without prior informaticon
w,e, f, 19,2, 1900 onwards. The said allegation was vecuivaed to be

créved on the basis of letter tlo, S37/2/ dated 21,7.1993 as can he

szen from Annzuve §/M1ist of documents appendad with the chargs

Memo, Further from the parusal of Amexure A/H, it is svident that
no witness was cited as witnzss for groving the aforesaid chargs,

Reszpondent No, 3 found the zpplicand guilty aznd infli <
aua‘ty of removal from service wvide order dated 7,12.100%5 (Annv:ur*

A/2), T appu;;anw filed o appeal vids lztiter dated 27,12, 1999

Th éai app°a1 Waa dismisseﬂ'by the A% lldt“ Aufhﬁr1uy vite or

R the applicaat

’CS

.

LLO

3N

2, ot

ces of this agplicciion was given to the respondents,
z have filed reply whershy contesting the case, It
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ull opportunity was given to the gpplicant,
It is further stated that letter was szant to the residencs «f the
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arplicant intimating him thet he was unsuthorised absent w,e.f,
13,2, 1605, G &,d, L»da, through a uzgistered AD,, an informatinm
was given to the applicant to be prasent befors the Ingquiry Officer
on 19,4, 129 at 10,00 A with twos Defance Regraszsntatives, On

19, q.lw»t, th2? spplicant raquestsd  to thz Sr, Permanznt Way
Inspecstor, ¥zstzrn Railwsy, Phulzza to provide fifte:n days time

to veoduse his defenca, Thersafier, the naxt date was fixzed on
08,05, 1922 and the applicent was informsd but neither the Aafence

represzsntatives nar any reply whatssever has been produced by thz

applicant bayors the Inguiry Officsar, The Induiry Officer had no

opticn =xcept to s=rve the notice for date of hearing through a

registé:et past ad hence, a registeved notice regavdingthe dats
b

cing dated 25,%5,1009 has bean served o the agplicant, But
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A
the applic&n; did nat prasent befors the Induiry Officerand the
apiplicant hims2l{ Jdid not avail the lagal righs provided by the
Induicy Officer, Since the &pplicant was not oowgpzrating in the
inguiry praceadings and hence, the last and final opportunity was
given by the Inquiry Oificer to the applicant to appear oan 20, 4,1297

L

at 2,30 at Wishangarh, It is furthzr stoted thet Inquiry Officer
had given full snd fair oppuciugity to the zpplicant to defond his

cass peforz “him but uo head has b2an peid by the applicantand

-

hence, the Inquivy Officer has subndttzd finding of the inguiry to
the Diseiplinary aaihority, who passasd the ur'er.duu consideration
of the firding of the Inquiry Officar and duplled hiz mind az per
rulzs, T he epplicant preforv:d an appeal and the sam:z was also

congiderad and the applicsn®t weas given chance of persanal hearing,
It iz further statad that the respondents have scteld as par mal:s
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as no documsnts has beoen placad  wn record by the amylicanﬁ@hich
shows that the applicant was on unaithorised absznce,

e We have haard the learnsd comsel £o0 *he partiaz,
4, The lzsrned oounsel for the agplicant argusd thet though

ths epplicant was apprised of thz chargs which it was propossad
to take actian av=ir5+ him but he was not in a position €5 defend
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rimselt and show causze notics z2jiinst tha prup\ueu actizn as no
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documint wasz rzlisd gpon and no witne prove the
said charge, The Inguiry Officer whao held the Chargen Official
being proved guilty plac&d il 1i.u o the docuymmmts which was
not the part of the listed Jdocy

sheet,

L

ments annexed with the charge

5. Wz se2 coosiderabls fooce in the subwissins wads hy the
leamed counzal for the applicant,
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Ge Wz have p&Lused the charge mewmo dated §,3,10H3/01,069, 1503
) ngwith awnsures A/Bland &R annsure A/T8
cataln: tie 1ist “f‘iuunhwnnm whlul ate ra:liced upmn £4r proving
o ANNE A VR .

St k’u“l” e Adoouasat 1,2, latizr

has bzan relisd upm inz support of
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the charge ilevellsd against the apelicant wharzas against Annzuure
Aﬂﬁﬁ witichh coantains the list of witnesses Lo prove the char <k
Mo witnisszz have beso colted for proving the chargs in quastion,
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7. W2 have perused the letter Mo, /m.-7/... Aeted 21,7019
relied upon by the resgondents in osupport of the chargs and find
mention o Adnedure Afﬂlwith chargs memm2~w$%'m~ﬁw avallable for

r perusal, From the perasal of this document , it is clzar that
n all name of @leven person: werde included in thisz docament
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the nams of the applicant find mentionsd at <1, Mo, 1O, This

Avcument, 13 signed by the 31, Section Engincer, Kishangatrh, Azzing
the voame of

Shri Hanga remainsd ab

hi: agplican®, the following sntey has hzen wade ®

R . ﬁ . ﬂaagﬁat
ent woe, T, Lo, 201000, Simils “1y,1ngu€
in the said dosument, Tpericd cf

theio names, Thiz iz the only.
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persons whoss nans

ahsx:cs has bzzn mens
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e s docuament on the

, vz subseguent
uld ot have insluded in the list of document
gt of document, which

was propos:d to bhe relisd upon € prove the charge lzvalled against

e applicant, 1 '?_:_f&>» e

= Similarly, thesie was no wiitnesszes cited by the respondents
in tha 1list of witnesses, "Ahnf.du>1¥§ﬂ,yp*h»wd with th2 charge

memo to prove the charye by way of oral gvidense, Strangz wnmowgh
F J ) 5CC"§9— M ) i . - = ) ’i\cw(‘?w
function. 3y of lanHKQ {u%i
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the inguiry Offics: unmindful
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The Chargad Dfiicer guilty of the she rye whardsy relving upon the

material which was nobt part of the listed docopentiz znd agcinst
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hothe Chargsd Officer haus no oppuortunity to defand himszl{,

It ic well sattled law by ths decision of citens of decicion of

s -

the Apze Court that zven in el-paris procesdings, stirs gaout of
the indguiry has o ke godwdhrough, Th: Injuiry Cfficzr sho 18 sant
notices to the witnesses, JocunmEntaly evldence shiould e prcduCeﬂ
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and marled, the Presen
witnezozs and the Inguizry ol prz sant such questicms
a3 it thinls to be fit, Az slrealy stated,in ths instant case,
naither there was any dosument r2lizd upon to g:.r ove ths chargs

i 1

nor any witness was cibed t o support the allagation level

VH

ayzinst the applicant, Az such, the Chdlgbd Oificer has no ooportu-

nity to dsfend his case in Inguiry Procsedind, -
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Q. That apart, even 1T it is presumed that the charge was
rzcuired Lo be proved on the Lissis of letter Mo, E/437/2 dated
21.7,1095, listed ant relied vide Awmeiice A/ appended to the

charge shest,  the msre exhibition of the said documant is not

Y 3,

enouah, Thm contents of the same waz raquirsd o be proved by
‘ el : o"}— O‘.zh .«Ut‘tmwmm/ . > o :
the o ﬁ;'hy sroting citing witnasses in The list of witnzsses

(Annesure A/ of the charge Mesmovandum), At thisz stage, it will
Mudmaaﬁwaéﬁ A o
g of the Railway Zoard dated 15,011,103

<
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be usaful +to Jquots ..

¥

which reads as under:~

"A case Fa5 comz to the notlce of the Railway Boawd
whersin statements of certaln persons wina listsd as
ralied upon dccumants in the chargseshezet, Howzver,
the cncernad parsms ware not listed a3 witnesses
during the snguiry to corrchorats ths chargss, As

the uwnecorroborated statemsnts of the witnzszes carry
no evidengdary value, Cwntrd Vigilaoc: Commission,
to whon the case was referved forf advice, havs
comuented advs the wroong proceduce alonted

in that case,

Wth oa view tao 'ﬁ:HLlHJ Lk
in future, Board desircs +I
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T3 are 1nﬁ1um:u i the veli woon documsEnts
wors of such statemants she ba 1isted as
z5 in AnneurasIVoof ths uhax;»:uwmarandum.
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10, Thus from the peptich  duoted zbowve, 1t is svident that

1,

aivd relving wpon thiz documants 1o the list of

mere mentioning

.

documents ERTTEERK ed with tha chargs shzet 1is aot sufficiert, The audey

@ald dobum»nt;shGUI&.alsﬁ'be cited as witneszs in Ame:re IV
so thot the statement mads and o3lisd ugon can b corroborst

by such persons,

1L, In th: instant case, svan though 1§ £t is presumad that
the letter Ho, B/&37/0 dated 21,7, 19%8 could have hzen included
in the list of documenisz Lo prove tThe oharge, (even though we

have alrzady held that this dorument cannoh be termed as aocument
to prove allegation againet the spplicant, AL ths wmost, 11 can

he said * to bz a documenit oo the basis of which chargs weno oould

»

have bean issued to the applicent)glNo vitnesses was citad Lo
1

provd the contants of thiz docuwasnt and to prove thz a

.y

Tas facts cemains that encept

levellsad ugjwvsi the zpplicant,
lewslling Jl:sl.‘: 2
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211 oot d mm oA aim et e mean 1 At e R
nd allegetion againet whe applicant in the
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chargz Mo, N0 2nSnT Was proticad 36070 rzliec upon as evidancs

te prove charges levellsd against the applicant, Till such evidanca
was produced, Lt cannot be salld thet charys cortéted in the
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sult
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charge shest stand proved against the spplicant aod the net o

vf thiz is thet the chayae
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2t was defeotive and the: applicant
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had no epportunity £o defend himszld withou® lnowing on which

document and on what zvidsnce the chxr ge 1z golng to he provad,

Thus th2 entire procedurs: adoptizd by the respondents as well as

s,

chargs mamo Lszusd against the applicant 1s defective, On the basis

of zuch defective chargs zhest no findin g sgainst the applicant

Smehe

could hiave besn accivad at an-i it owass ndlperaissible for the Inquir
L

raly upon the waterial, which was not the par @

chargs memo, nd o glve finding agsinst the delinguent offifial -
on the basis of material collechad of which

® .

mowladge, Simil:.Jdy, it was nob pefmizzible for the Di

Authority and Appellste Authority to acospt the wieparte
niven by the Induiry Ofilcer in his r2oo0t Ty

pfin.;ﬂ LAL of remaval From service wi thout any legally neomissible
¢ *unhf“ zubmiszion of therzzpondents in the Lzply that the
pmlwrm has not placsed eny docunent on record which shows that
the aprlicasnt was unanthorized asbzent cannot be acispited, The

burden to prove ths charge is agalnst the resondents, The respuie

dents have misevably failed to di: .dmrjc this auty,

12, Conseduantly ths impugned 3F-3 dated &,2,1003/1.9.1993
(Amexure A/1), NIP datzd 7,12,0000 (Amenze &/9), :u.mposing

the penalty of removal from secvice and Appellats ordsr dated
2.5,2001 (Awnzauce A/2) are hereby guashed, It is made cldar

that in cas2 the respondents wentz Lo procesd with the matter,

in that eventuality, the va2spondents should enclose the list

of docsumsnts and list of witnessss alongwith ths charge shoax
memo $o that full soportunity can be gilven Lo the applicant to
defand his case against the chsrye to bs la2vzlled against him,

13, With thase dbasrvations, the CGA is disposad of with no

order as to «i}Jsts,
42‘

(ALK, thim (1.L. c:u‘ qum‘

MEMBZR (A) | MENBE R (J)




