" : LS

4

.

INCUHE CENTRAT, ADMINISIRATIVE PRIBUNAL, JATPUR BENCH,
JAIPUR
Date of order: 2.10.2001

OA No. 449/2001 & MA No.336/2001
— TV &M

Devendra Singh s/¢ Shri Fsteh

[

Singh r/o Village and Post
Kalsada; Tehsil Bayana, District Bheratpur working on the

post of Driver in the Office of Dy. cg (C), Kota.

OF No.450/2001 & ma No.335/2001

——————

Barj Kishan g/0 Shri balchand r/o Girra] Colony,
Bharatpur, bosted as Driver in .the office of Dy. CE (E),
Kota.
O0A No.451/2001
Mckd. Shabbir 8/0 Mohd. Yusuf r/o Behind Chaman Hctel,
Nayagure, Kota, posteg as  Driver ipn cthe office of
Dy.CE(C), Xcra,
- «Applicants
Versus
1. Urion of Indis through the General Manager,
Western Railway, Churchsgate, Mumbai,
2.. I?“ = i va v bt \ 7 i
& Divisional Roilwavy Monager, Divisional
Cifice, Westery Feilway, Kota,
3. Dy. Chief Bneipeer (o J VS q
. vl f Yineer (C), gp Construction Office
art Kots Junction, Kota,
-f:'_.* T, Q v A >y ~ £y e /
- . Sr SeCtion  Enginee: {C): w stern Railway,

Mr, SOP.Sharma, Couneel for the

CORaM:

F gt 1 e . wa J ] ]
Hon'ble My, SnKnAoaLwal, vudicial Member
Hor "ble M- ; Ty rgom o s . s

e Mr, AaPahchach, Admlnlstrative Member

ORDER

———
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Per Hon'ble Mr. A.P.Nagrasth,Admimistrative Member

- The three appllcants in theqe ‘three OAs are-

aggrleved by -the common order dated 12.9. 200l (filed at

Ann,Al in esch of the OAQ) and they are seeking similar

freljef Thece are being dec1ded by this common order.

';2° ) By Lhe meugned order, the appllcants are being

repatr1ated back to their’ parent division. They were all
working as Drivers -in grede RQ.JOSO 4590 in Censtruction
Organisatién, In the perent div1sion, they will. be put to

work in Group 'D' post as per their seniority position in

the respective cadre, in which they have been assigned

“lien. Their érievance4‘js ~that the impugned order dated
©12.9.2001 be queshed and set-aside ‘and that the
~respcndents be directed not to revert them frem the post

of Drivers.

3. Applicant in OA" Nc.449/2001; Devendra Singh;
was fnitjéjli enaaged as Casual Khalasi on 30.5.1985 and
was gran*ed temporary status w.e. f ‘l7°llnl986. Vide order
dated 19/20 June, 1989 he was promoted Driver on'ad;hoc

baeis - in  the Construction Wing of the Railways at

.Bharqtpur° He su 1ts that conseguent to the orders passed

by the rtJbunal in OA No. 238/97 filed by Hari,kishan, the

applicant was regularised on the post of Driver vide order

dated 13.11.1997.

. -
4. - Applicent in OA Nc.450/2001, Hari Kishan, weas

initially engaged as Casual Labour on the pocst of Driver’

atus w.e.f.

FJ

on 21.6.1973. He was granted temporary st

1.1.1985 which dete wes lster on revised to 1.1.1981l. He

o
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submits that he hadAégﬁgéér filed OR No.238/97, ast he was
being regulériséd'onAfhé éosf'of Group 'D! posf vide ordet
dated 29,5;1997;'The Tribunéi by its.ordef direcﬁed the
respondenfsl to ccnsider ‘the case cf the: aéplicant for
regularisaticn on Group 'C' .post of Driver, but he is
being sent back tc the parént divisibn cn a group 'D'

. ®
post.

5.,A Applicant in OA No.451/2001, Mchd. Shabbir, was
initially engagéd aé‘CgSua1 Labour.on the pest of Driver
cn‘21.1.1982. He was granted temporafy status 8s a’Drive?'
in ‘the pay scale of Re. 260-400 . w.e.£. 1.1.1984 and has
continued to.wbrk_on the ﬁosf of Driver sinée then.nﬁe had
filed .an OA No. 238/97 alonéwith Hari Kishan and the
Tribunal by an order déted 31.7.1997 .directed the
reépondents te censider the casé"of the :applicant for
regularisétion in Groeup-C poét'of Driver5 He submite that .

being a2 holder of the-pbst of Group- 'C'; hefbannot be sent

back tc a.Group"DF post.

6. The  only queétion. which  comes up for
coﬁéidératiod in thése OAs is whefher any perscn working
on a Groﬁp 'C' post on casuel basis in'ﬁhe Railways end

/ﬁaviﬁg*ﬂcquired temporary status woulé be entitled to bhe
regularjsedv ¢n a Grqup_ cr éost directly. The learned
coun;él fo; the éppliéént.veheﬁeﬁtly argued the case of
the appliéants ‘on thé groﬁﬁd that fwo of the applicants
have beén:workiﬁg as Drivers right from the date of théir

initial ehgagément and the applicant  Dévendra Singh has
also been wofking ae fa Driver w.euf.‘l.6.l989; His plea

we e thét»havihg_Worked onvacup-'C"post‘fo;'last so many
years, thay.aféféntifledfto be regulsrised oﬁly on a Grcup

'C' post and. they cannot be put to work on a pest in lower
' A ‘
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grade i.e. Group 'D'. The learned ccunsel did concede that
.the éppljcahts'.had been given lien in Kocta Divisicn on

Grbup 'D' but he submitted that many of thecse Junicrs to

these applicants .are being allowed to ccntinue as Drivers

in the Construction Organiscation. Even otherwise,
learned cdunsel submitted that the applicants had a right
to be regularised only on - the post df'Driverf'For this he

placed relisnce cn the Jjvudgment of the High Court of

‘Judicature for Rajesthan in SB Civil Writ Petiticn Ne..

2411/92. - In that <case the petitioners were .working as

Drivers from the very first day of their appointrent but

they were soucht tc be declared semi-permanent agsinst the
post.of'Hélper and Belder. It was held by Hon'ble the High
Court in that case that since'the<petitionefs were wcrking

‘ageinst the posﬁ of Driver  right from 1983-84, it is

assumed that the posts are aveilable in the post of Drivelr

-againét which theApetitiQners were workiﬁg and thus they

were helé_ entitled fto be declared semi-permanent and
permanent againét the posts of Drivers. Ccntention cf the

learnsd counsel was that cese of the applicante in these

. OAs is esimilar to the matter befcre Hon'ble the High Ccurt.

of Rajasthan and in that view the applicants were entitled

to sirilsr relief. The learned counsel  for the applicants

V.M.Chandra - v. Union of India and ore., AIR

also cited

1999 sC 1624 -in support of .his- contentions’by which the

| Apeﬁ, Court held that .the' appellant was entitled- to be

absorbed as a Skilled'Artjsan in Grade-III in scale Rs.

950-1500 &gainst the pbst available in respect of direct -

recruitment guota.

7. ~We "have -given our careful consideraticn to the

e

the
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arguments advanced b& the;leéfned counéel cn behalf of the
applicants. It 3= clear fthat the questicn before ﬁs is
whether the appli@ants ‘'whe were 'working ever fairly long
periods as Casual Drivers in Group 'C' post could be sent
~back to théir' parentA'division,A wﬁere they were granted
lieﬁ or they Had_ a right .to continue_ on thé post of
Driver. Wé fiﬁd that norsenigrity list hasrbeen Brought on
record to sﬁggest thet some-persons; who were stated tc be
junidr tg-tﬁe applicents as per avefmeﬁts in the OAs, are
being retainéd in Cbnstructi¢n.Organisétion and nc junicl

haé'alsq been made a party to these OAs. In the absence of

U

ny seniority list to isﬁpport - the contention of the
learned coﬁnsel.and also.iﬁ'the absence ¢f any so called
junﬁors .Having been impleaded ae parrty respondents, W€
are nct.ipciined to go into~thié qqeétidn; In any case,
pérsons workingnin Constructicns Organisstion, who had a
lien in the parent di?ision cannof claim'as a matter of
right te continue only in the Cénstructjon Organisaticn. A

" grievance would arise in their favour, if in the cadre in

whi'ch they have been granted lien, some Jjunicrs have been

1

assigned higher positions. Ne material has been placed
before uf .to suggest that any Junicr hss been given a

/ubetter\§eal.

\

8. Coming_to the questicon whether aspplicants have

" a right to be regularised only in Group 'C' post. The

7~ 1ssue 1s no more res-integra. The Full Bench of the

iTribunal at Jaipur - by- an order dated 30.10.2000 in OA

'Ne.57/96, Asiam Khan v. Union of India and ors. have

;eeﬁtled this - issue. It was held by the Full Bench of the
v e L
:Tribunal in that case that a person directly engaged on

: e Y e e
| -
!



Group o post (promofionalf on casual basis and whe has
oeen granted temporary status wou]d not  be entitled to bev
regularised on Group 'C' post dlrec+ly but would be 11ablev
te be regﬁlarised in the feeder cadre in the Group 'D'

post only.

9. Before arriving at the aforeqazd decision the

Full Bench also had an ocecssion of going inte the rule
positien under para 2007 (3) of the ~Indian Resilwa 5
AEstablishment Manual, 1990, which provides as under:-

"(3) Casual labour engaged in work charged

establishment c¢f certain Departments who get

Promected to semi-skilled and highly skilled

categories due tc non-availability of regulsr

de ~ . . o~ - : . »
pPartmental candidates and céntinue to work as

casual = employees for. @ long pericd, can

_ stralghtaway be absorved  in ‘regular vacsncies

in-skilled gfooes provided they have passed the .

rLQULQltG trade test, to the extent of 25% of
the vacancies reserved for = departmental
~promotion from the unékilled and semi-skilled

categoriesa .These orders slsoc apply to the

. @‘\
RNy casuel labour who are tecru1hed dJrectly in the
skilled categories " in work charged

: establishment after qualifying in the tfade

10. In the case of Union of India and Anr. v. Moti

Lal and ors., 1996 (33) ATC 304 similar guesticn came up

+h

0
"

consideration before Hen'ble the Supreme Court. In

that caéé‘Hon'ble the Supreme Court had held that it was

I WY



HERV AN
!

not permissible to app6int a person directly asg Mate which
is 8 Class-III pest as it was only a premotional post frem
Class-IV post of Gangmen and Keyman. It was observed in

that case that the.meré fact that the respondents had been

appointed directly as casual Mates and they continued as

such and further by virtue of their continuance, they

acquired temporéry status, but that itself does not

entitlei'them toc be regulariced as Mates eince that would

be contrsry to. the rules in force. By so observing Hon'ble

the Supreme Court held as follows: -

|

"12. In this view of the matter the Tribunal
was . not Jjustified in directing regﬁlarisation

of the respondents as mates."

11, -~ Thus, it is the settled legal pocsition that

casual labour werking in Group 'C' post in the Railways

even thcough fdr 'a number of year, do not acguire s right

to be regularised only én Group el poet directly. The

case of V.M.Chandra (referred to supra) cited by the

learned ccunsel for the applicants is distinguishable on

facts as in that case Hon'kble the Supreme Court held that

the appellant was entitled to be absorbed against direct

:egguitment quota. The c¢ase before us is not for the post

It

in the direct recruitment quota, but heére the guestion is

whether the applicants'hclding,thé post as Casual Driver

'

in- the Constructicn Organisation could be sent back to

their ?arent division.gln this background, we do not £find

any infirmity in the impugned order and the same does not -

cell for our interference.

12.- We, therefore, diemiss these Ol s in limine.



13, In view of the order passed in the OAs, MA

Nog.336/2001 and 335/2001 have become infruqtuousa

° W .\‘_.v,__)‘j‘-’ :

‘ ., R o /\3 N e
(A.P.NAGRATH) . ; (S,KOAGA?V\TA/L’)/

- Adm. Member . ’_ Judl.Member
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