iN THE CE
0.A.No.38
Aksh
Gopa

smpl

1. Emol
Geane

2. The
R2g1
Jaiq

Applicant

Mr.U.D.3h
CORAM:
Honﬂ
Hon'
PER HON'B
The |

responden

was |
miscohdué
nald DPC
in the y§
by tne D

|
oroca2edin

abplicant
\

in nis enquiry reasport

disciolin

i applicant was initcially aopointed as LDC

NTRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR.

5 /200 4 Date of order: ]§.2.2003

ay Kumar Mathur, S/o Sh.Ganganarain Mathur, R/o 1%,
loura Gaon, Tonk Road, Jaipur, working as Assistant
oya2es State Insurance Corporation, Jaiour.

.. ApDlicant.
Vs.
oy2es State Insurance Corporation tnrough its Director
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witcn rthe

ts departmsnt. He was promoted as Assistant oa ad noc

s order darsd 7.5.90 (Annx.A3). whils working as sucn

served memorandum dated 4.5.93 for nis alleged

t. During the pendency of =2ngquiry, tne respondents

for the post of Assistant on 16.12.93 and subsesgquantly
ar 1995. The cas2 of the apolicant was also considered
PC but in view of the pendency of tne disciolinarcy
gs,'tne racommendation was kept in éaaled covar. Th2
was neld guilty of the charges by tne Bnquiry Ofricer
dated 30.3.2000 and

consaguently tn2

o the

. . . .. : i
ary authnority awarded punisnmant of ‘Censura
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applicané vide order dated 22.5.2000 (Annx.A3). iowevar, tne
case of |the apolicant for regular-promotran t> rthe post of
Assistan# was considered by tn2 next DPC which met on 3.7.2000
and the | applicant was granted oromotion to tne. said post.
Against :tne order of the disciolinary authority dated
22.5.2000, the_abplicant preferred appeal before tne app2allate
authority vide reprasentation dated 9.11.2000 (Annx.A10) whicn -
was dismissed by the .aépellate authority vide order datad

18.6.01 ((Annx.A2). It is against this order dated 18.6.01, the

.apolicant nas filed tne oresent application for guasning and

setting ;aside the order Annx.A2 with th2 direction to the
respondehts to promote tne a§plicant from tnhe date persons
junior ﬁo 'thé- applicants were promoted vide order dated
16.12.93 (Annx.A5), 9.2.95 (Annx.A7) and order dated 2.8.95
(Annx.Ad)).

2. Though the applicant.>na5' prayed for setting asid=2 the
appellate order. dated 18.6.0l (Annx.A2) wnereby his app=2al
against:tne award of oenalty of censura was dismissed out ne
had not/ made. anychallange for quashing the cnarge-sh2et on
account‘pf delay'in cbncludinq the enquiry proceeding%-or to
the enq#iry oroceedings and award of pbenalty on the ground of

violation of.the princioles of natural justice or any other

available grounds. However, the main grounds taken by tne
applica t‘in this O.A is regérdingAdenial of éromotion to the
applicajt égainstA the vacancies of 1993 and '1995 wh2n tn2
anquiry | oroceeding . was pending against him on tne ground that
punishment of %ensure’cannot be taken as advarse to tne 2xtant
of denying benefit of promotion to the applicant and aléo that
even tﬁe punishmgnt of Jcensurel is‘ taken as adverse for a

Canm ke
candidate then also the said adversity was taken into account
[ i ] .

&




for tne ofomotiOn.of tne year 1993. Tnus, tn2 applicant snould
not have »been denied opromotion for the subsequent years
especially whan all the employees given promotion in the year
1995 weréjjunior to tne applicant.

3. Tne-fespondents nave'contested the case by filing reply
affidavitL Tneoy have also taken preliminary objection t> the
extentvthat tne applicant nas prayad two reliefs namely for
gquasning lthe order dated 18.6.2000 Qnereoy tne-appeal >f tne
applicang was diémissed by tha appellats autnority and also
other ‘reiief seeking promotion w.g.f. 16.12.93, 9.2.95 and
2.8.95; Enus the applicant is éherefore not eantitfi=d to file
this O.A:seeking plural remedies in. view of the2 provisions of
"Rule 10 of tha CAT (Proceduré) Rules, 1987. On merits, it nas
, alr) o

‘been statédkd“ﬁciplinary‘proceedings,nad paen initiated against
tha appli?ant vide memorandum dated 4.5.93 aqd when tne DPC nad
baen conJened on 16.12.93 for considering bromotions to the
post of | Assistant, the «case of the applicant was also
considered by the DPC but in. view »f tne pehdency of tne
discipliﬂary proceedings, tne recommendations mada by tne DPC
in nisAcése were kept in sealed cover in accordanc2 with the
instructions oL the Déptt.of Personnel & Trng, OM dated
14.9.92.‘His case was, thereatter reviéwed from time to tim2
and since he was awarded.tne penalty’of Censure vida2 order
dated 22;5.2000,' the finding of the DBC wnicn' was kept in
sealed cdver could not be acted upon. His casa was, tnarefore,
consideréd for promotion by the next DPC convened on 3.7.2000,
consequedtly ha was promot2d as As;istént w.e.f.- 3.7.2000.
Thus, achrding' to> tna respondents, the applicant nas been
givan pﬁomotion vproperly and corractly vide ofder -dated
3.7.2000. A4s regards tne order dated 18.6.2000,. the appeal

#
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tha

devartmental

fact

by ths applicant on 9.11.2000 nas been 'oroperly

after proper and due consideration by the appesllate

. It nas furtner been stated tnat the delay 1in

the proceedihg was solely on tne part of tne

g

as hehas askad for the cnange of Enquiry Officer and

that there was some delay in finalising the

. { ' . !
proceedings, h2 was awarded minor penalty of

censurévlby ‘the- disciplinéry autnﬁrity‘*ﬁtnerwiée‘»tne charges
against |tne applicant was 6f grave kg ‘naturs as ne has
misbenaved and - used unparliamentary l;nguage against thn2
Regional |Director. The raspondants have further submitted tnat
the sealed cover was not rigntly opipdin viéw o2f the law laid
down by tne Apex Court in tne case of Union of India Vs. K.V.

Jankiraman,

instructi
Deptt.of
4, we

counsel

on record.

5. The |

whetner
™~

DPC nas

1993 3CC(L&S) 387 and also in confirmity witn the

ons contained in the OM dated 14.9.92 issuad py ktne

Personnel & Training.

nave neard tne applicant in person and the learned

for tne respondents and nave gone tnrough the material

main question whicn reguires our determination 1is

tne- sealed cover containing the racommendation of tne

to p2 opened even if the delinguant official has not

bea=n fully exonerated in the departmental enquiry.

0. T'na!

Assistant

only beeg

apolicant argued tnat tne promotion to the post of
was on theg basis offseniority.cum fitness and n2 has

n awarded the penalty of censurs2 and as such the

raspondents shpuld have opened the sealed cover and acted upon

the finding given by the DPC and granted promdotion to nim from

the date

or 1295,

when nis juniors have been promotad from tns year 19923

In the alternative the applicant further argued tnat
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. i e e .
in any case even if it is assumed tnat the oenalty of cansure

is a penalty disentitling him for promotion -in tnat cas2, he

snould nave baen promoted at least in tn2 suobsequent DPC held

in- tnes year 1995. On the otner nand the learned counsel for the

respondants contended that the sealed cover containing

recommendation of the DPC nas to be openad only in those cases

wher=a

th2 delinquent official has been fully exonerated in tne

y . . ' . ..
departmental enquiry and in case wner2 tne delinquent officer

has been punisnad in the devartmental proceedings the sealed

cover is| not to be opened and the case of sucn person nas Lo b2

considared by the next DPC.

7.

we

nave considered tne submissions made by tne rival

parties.| We are of tne view that there is a considerable forca

in the

and

submission of the learned counsel for the respondents

the|. contention raised by the learned couns2l for the

respondents is in éonfirmity with law laid down by tne Apex

Court
-/]\\' ﬁ#/\f."/
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L""i "T‘ lepeved 2 a IJ /i/[s/J }C'/Z/(/r"jzu’ K‘f(/

e

w tne case of ‘Union of India Vs. K.V.Jankiraman (supra)

1!

i
..On principle, for the same reasons, tne officer cannot

rewarded by promotisosn as a matter of cours2 even if the

oenalty is otnar than that of the raduction in rank. An

emoloyee has no right to promotion. He nas only a rignt to

be

considerad for opromotion. The promotion to 2a post and

more so, to a selection post, depends upon several

circumstances. To gualify for promotion, the least tnat is

expected of an employee is to have an unblemished record.

That 1is  tne minimum expected t5 ensure a clean and

 ef

in

be

£o

ficient administration and to ©protect the puolic
terests. An employee found guilty of a misconduct cannot
lplaced on par with the otner employees and nis cas2 nas

| be treated diferently. ‘Tnere is, therefors, n>
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crimination wn2n in the matter of promntion, n2 1is

treated diffsrently. The least that is expected o5f any

ilnistration is that it does not reward an employee witn

promotion retrospectively from a date wnen for his conduct

dre-tnat date he is penalised in praassnti. wWnen an
ibyee is held guilty and penalisad and is, therefore;
promotad at least till the date on wnicn he is
alised,'ne cannot be-said to have been subjected to a
fher p2nalty on that account. A denial of promotion in
h circumstances is not a penalty but a necessary
sequence of nis conduct. In fact, wnilé considering an
loyee for promotion his whole record nas to be taken
5 consideration and if a promotion committ2e takes tne
alties imposed upon the eméloyee into consideration and
ies him the promotion, sucn denial is not illsgal and
Gst{fied. If, furtner, the promoting autnority can take

> consideration the penalty or panalties awarded to an

employee in the past whil?e consida2ring nis oromotion and

to-

deny him promotion on tnat ground, it will be irrational

nhold tnat it cannot tak2 tne penalty into consideration

wnen it is imposad at a later dates becaus2 of the pendéncy

'tne proceedings, altnougn it is for conduct prior to

the| date th2 authority considers th2 promotion..."

From the observations made above, it is clear that any

emoloyee neld guilty of misconduct cannot be placed on par witn

other employee and his case has to pbe treated differently and

there i3 no discrimination wnen the matter of oromotion n2 is

treated differently.

9.

Tne matter is also squarely coverad by yet another

decision of the Apex Court in ths case of State of M.P & Anr.

Qureshi, 1298 3CC (L&3) 1121, in that case} tne
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dalinquent officer after culmination of deoartmental enquiry

was impos

od minor penalty of censure and in his case also the

sealed cover procedur2 was adoptad wnich could not pbe opened on

account
aoplicati

allowed a

imposition of tns penalty. The applicant filed

on before the State Administrativa Triounal whicn was -

‘

nd direction was given to th2 authoritiss for opsnding

tne sealad cover and giva a2ffect to tne racommandation of tns2

ppPC. 'In2

{ Abex court wnile dealring witn the question as to

wnatner tne Tribunal was justified in giving diraction for

ovening o¢of the sealed cover and for giving effect to the

recommend

ation of the DPC nald tnat-

It cannot, tneratore, be said tnat tns penalty of

ur2 wnicn- was imposed on the respondsnt in the

rtmental proceedings was not a p2nalty as contemplated

na circular dated 2.5.90, Once it is n2ld tnat a minor

lty nas b2en imposed on tn2 raspondant in th2

rtmental ornc2edings, the2 dirsction given in tne said

circular would b2 applicable and tne sealed cover

containing racommendations of tne DPC could not be opened’

ct becauss the responde

the recommandations of tna DPC could aost p2 given

js]

t has not pesan fully

P

exonerated and a  minor oenalty nas bean imposad. Tn2

)

pros

gondant  can  only o2 considarad for oromotion on

pective basis from a dats aft2r tne conclusion  of the

deo3

rtmental proceedings" (empnasis supplied).

10. From
the view
promocion

of the dé

‘.the ratis as laid down by the Apex Court, we are of
tnat the aoplicant could only be c¢onsidsrad for
on prospective pbasis from the datz after conclusion

partmental oroceedings and oenalty o5f 'Censure' is one

of tne minor oenalty and denied of promotion is tne consaguence

Oof tn2 c¢onduct of tne applicant for wnica n2 nas oe2n neld

bl
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also tna
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Assistan

rhe dasvartmental proceedings. Indged, 1t canndt obe 3

of the applicant tnat even after tne coaclusion of

-

rtmantal procsedings no steps hava ba2n taken for

ypC for considering the case of tne applicant for

In facz ch2 departmaatal culminatad in

anquiry

n of minor penalty of <censure vide order dartead

and tn2 next DPC for ragular promdtion Lor tn2 post

™

-

was nald imm2diately thar2atter on 3.7.2000 and
cant was promoted as sucn w.2.f. 3.7.2000. Furtner it

ot a cas2 of th2 apoplicant tnat tne charge-snz2et/ordar

hment snould be guasned on any on2 of tne availaole

as parmissipls under law iacluding tnat (i) it ctoak

vears to compleca th2 departméntal procaadings, (ii)

- prop2r procedure was not fol lowed and (iii) thare is

violation of tne princioles of narural justice in conducting

2

th anqu

applican
datad 22

2
=

also tn
13.6.01.
_ll. For

and tn2

(M.L.Cn
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Membar(J

iry proceeding whicn has caused oprejudice Lo Etne
2te, we cannot examina tn2 l2gality of tnan=2 ordsr
.5.2000 (Annx.A8) of tna disciplinary auznority and
order> of th2 aopallatsa 1autnority (Anax.A2) dated
tn2 r2asoas stated aoove, w2 s@2 ad Lorce 1In tna J.A
am2 is rajected witn no order as to cOSt3.
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(H.0.Gupta)

Mamo2r (A).




