
IN ~HE CE TRAL ADMINISTRATIVE TRIBUNAL, JAIPUR BENCH, JAIPUR. 
I • 

O.A.No.38 /2001 Date of order: "/9 .2.2003 

Aksh y Kum-:lr Mathur, S/o Sh.Ganganarain LVlatnur, R/o 14, 

Gopa oura Gaon, •ronk Road, Jaipur, working as Assistant 

Bmpl yees State Insurance Corporation, Jaiour • 

• • • A.pol icant. 

Vs. 

1. Brnol yaes State Insurance Corporation tnrougn its Director 

al, P~nchdeeo Bhawan, Kotla Roaj, New Delni. 

2. The ~moloyees State Irisuranc~ Corporation tnr~ugn its 

tlegi nal Director, Panchdeep Bnawan, Snawani Singn RJa-:l, 

c. 

• •• Respondents. 

' Apolicant in person. 

- Counsgl f~r resoondents. 

CORALVJ.: 

Mr.H.O.Guota, Administrative Memoar 

Mr.M.L.Cnaunan, Judicial Member. 

P~R HON'BLE Mr.M.L.CrlAUHAN, JUDICIAL MEMBER. 

·rne i applicant w~.s- initia.lly aopointed as LDC witn tne 

responde t~ deoartrnent. Be was oromoted as Assistant on ad noc 
- ·. . ' 

basis vie order dated 7.5.90 (Annx.A3). ~nile working as sucn 

na was :served memorandum dated 4~5.93 tor nis 3.lleged 

During tne i;>enaancy of enquiry, tn.a respondents 

J • ' 

nald, DPC! :for the oost of Assistant on 16.12.93 and suosequently 
I • 

: 

in 1995. ~he c3.se of tne 3.oolicant was also considered 

by tne but in view of the pendency of tne disciolin.:try 

oroceedi tne rec0mmendation was kept in sealed c~var. Tne 

aoplican. w~s neld guilty of the charges by tne Enquiry Otticar 

I • 
in nis nqu1ry ra;>ort dated 30.3.2000 an::i con.s:quently tn9 

discio.li ary authority awarda:i punisnment of 'cen.sur·a' t~ tne 



._ j· 

• 

2 

::ipplican· vide order dated 22.5.2000 (Annx.A8). rl::>wever, tne 

case of tna a1;>0lic~nt f0r regular oromoti·:>n t::> tne p::>st of 

Assistan· was considered by ::ne next DPC wnicn met ::>n 3.7.2000 

and tne applicant was granted oromot ion to tne S-2 id post. 

Against tne order of the disciplinary authority dated 

22.5.200 , tne applicant preferred appeal oefore tne ai;>pellate 

auth~ritt vide repre3entation dated 9.11.2000 (Ann•.AlO) wnicn 

was dislissed by the appellate autnority vide order dated 

18.6.01 fAnnx.A2). It is against this order dated 18.6~01, the 

applican. nas filed tne present application for quasning an.d 

setting the order Annx.A2 with the direction to tne 

responde' ts t::> oromote tne aoolicant from - " . tne date i;>er5ons 

junior to ·the applicants were promoted vide order dated 

16.12.93 (Annx.A5), 9~2.9.5 (Annx.A7) and order dated 2.8.95 

( Annx .A9'). 

2. ·rnough the a1;>0licant has prayed for setting ~sida tne 

appella e order dated 18.6.01 (Annx.A2) wnsreby hi~ aooe~l 

against tne award of oenalty of censure was di~missed out ne 

nad not made. anyd"'allenge for qu3.shing tne cnarge-sneet on 

account of delay in concluding the enquiry proceedinqs· or to 
J 

the enq iry proceedings and award of penalty on tne ground of 

viola t i9n of_ tne princi oles of na tu,ral just ice or any otner 

availab~e grounds. However,· the main grounds t2ken by tna 

aoolicadt in this O.A is regarding denial of promotion to tne 

applicalit against the vacancies of 1993 and 1995 when tne 

enquiry 9roceed1ng was pending against: him on tne ground tnat 

punishm nt of ~ensure' cannot be taken as adverse to tne axt~nt 

of benefit of oromotion to the applicant and also tnat 

ounishment of 
I I 
censure is taken as adverse for a 

~h: 
c2ndida e then also tne said adversity \a:S taken into account 

~ 
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f ::>r tne emotion at tne ye-3.r 1993. ~nus, tne applicant snould 

not nave been denied oromotion for tha suosequent years 

esoeciall whan all the emoloyees given oromotion in tn·e ye-3.r 

1995 were: junior to the applicant. 

3. ·rna r~spondents nave c::>ntested the ca.se by filing reoly 

affidavit' ·rney have also taken preliminary objection t::> tne 

extent t tne applicant nas orayad two reliefs. namely for 

quasning order dated 18.6.2000 wnereoy tne appeal ::>f tne 

applicant was dismissed by tne al:)pel late au tnor i ty and a 1 so 

otner re ief seeking oromotion w.e.f. 16.12.93, 9.2.9:> and 

2.8.95; tne aoplicant is therefore not .. entitled to file 

this O.A olural remedies in. view of the provisions of 

Kule 10 f the CA~ (Procedure) aulest 1987. On merits, it nas 

.been 
~~ . . 

d~disciplinary proceedings had been initiated against 

the appli ant vide memorandum dated 4.5.93 and when tne DPC had 
i 

been con'ened on 16.12.93 f::>r considering oromotions to tne 

post of Assistant, tne case of tne applicant was also 

considere oy the DPC but in. view ".Jf tne pendency 

disciol i~~ry oroceedings, tna recommendations mada by 

of 

tne 

tne 

DPC 

in nis c se were kept in sealed cover in accordance with cne 

instructions . of the Deott.of Personnel & ·rrng, OM dated 

• 14.9.~2. His case was, thereafter reviewed from time !:::> tima 

and since he was aw3.rded the penalty ·of Censure vida order 

dated 22 5. 2000, · tne findi n~ of the · DPC wn icn wa:3 kapt in 

sealed c ver could not be acted uoon. His case was, tnerefore, 

for oromoti0n by the next DPC convened on 3.7.2000, 

conseque tly he was promoted as Assistant w.e.f. 3.7.2000. 

·rhus, t::> tne respondents, tne applicant nas been 

given p omotion properly and correctly vide order dated 

3.7.2000. As regards tne order dated 18.6.2000, the 3.ppeal 

t 
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oreferre. by tne applicant on 9.11.2000 nas oeen oro9erly 

reject~dJ. after 9roper and due consideration by tne :ti;>pel l:tte 

~utnor1t • It n:ts furtner been stated tnat tne delay in 

finalisiJg tne oroceedin~ was solely on tne part of tne 

applicanJ as he has asked- for tne cn3.nge of Enquiry Officer and 
I - -

tna fact tnat there was some del~y in finalising cne 

de9artmeltal proceedings, he was awarded minor 09nalty of 

censure y the· disci plin:lry autnori ty 'Gtnerwise tne cnarges 

against tne applicant was df gr:tve iff nature :ts ne has 
ll1.,/ 

misbenav d and used unparliamentary langu9ge against tne 

Regional Director. The raspondents have furtner submitted tn:tt 

tne se::tlid cover was not rigntly ope;.;?[Jin view of tne law laid 

down by Ine Apex Court in tne case of Union of India Vs. K.V. 

Jankiram n, 19~3 3CC(L&S) 387 and also in contirmity witn cne 

instructjons contained in the OM dated 14.9.92 issued oy tne 

Deptt.of:Personnel & ~raining. 

4. we nave neard tne applicant in person and tne ie:trned 

counsel ~r tne respondents and nav~ gone tnrougn tne materi~l 

on recor • 

5. ·rne main question wnicn requires our determination is 

whetner ne· sealed cover containing tne recommendation of tn9 

• DPC nas to -0e opened even if the delinquant official nas not 

been ful y exonerated in tne department:tl enquiry. 

6. ·rne ap9licant argued tnat tn.a i;>romotion t:> tne post of 

Assistant was on the basis of seniority cum fitness and n9 has 

'>nly ba,n awarded tne penalty of c~nsur• and as sucn tne 

r~sponderts sn9uld have opened tne se:tled cover and acted upon 

tne find' ng given by tne DPC and ~r:tnted oroillotion to nim from 

tne date when nis juniors h~ve b~en promoted from tne year 1993 

or 199 5. In the· :t l terna ti ve tne applicant furcner a t'gued tna t 
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in any c se even if it is assumed tnat tne 9enalty of censure 

is a pen:alty disentitling him for promotion ·in tnat case, ne 

snould nf ve been oromoted at least in tne suosequent DPC held 

in tns y
1

ar 19~5. On the otner nand tne learned counsel for the 

responde I ts contended that tne sealed cover containing 

recommeniation of the DPC nas to be openad only in tnosa cases 

wnere thr delin~uent official nas baen fully exonerated in tne 

departm~ 1 tal enquiry and in case wner~ tne delinquent officer 

nas bee punisned in the deoartmental proceedings the sealed 

not to be opened and tne case of sucn oerson nas to oe 

consider d by the next DPC. 

7. We nave considered tne submissions made by tne rival 

parties. we are of tne view that tnere is a consideraole force 

in tne ubmission of tne learned ·counsel· for tne respondents 

and contentiJn raised by tne learned counsel for tne 

responde ts is in confirmity witn law laid down oy tne Apex 

C/o~r;_ in; tne case of·union of India Vs. K.V.Janki.raman (supra) 
· 1~ ~·"-'~ i L 'p--:-,. ·va. F~ 4l 1:J /iA•/J lu.</v· j..,; i -t:'l ; 

lik..~- . IA ,_ 

" ••• on principle, f.-:>r the same reasons, tne officer cannot 

oe rewarded by promotion as a matter of course even if the 

oe alty is otnar tnan that of the reduction in rank. An 

emaloyee nas no rignt to oro~otion. He.nas only a rign~ to 

be c~nsidered for 9romotion. The promotion t~ a post and 

mo so, to a selection post, depends upon saveral 

ci cumstances. · ·ro qualify for promotion," tne least tnat is 

of an employee is to nave an unblemisned recocd. 

Tn t is tne minimum exoected tb ensure a clean and 
I 

administration and to tne puolic 

in·erests. An employee found guilty of a misconduct cannot 

be.olaced on par with tne otner ~mployees and nis case nas 

.to i be treated diferently. ·rnere is, tnerefo::-e, n-J 
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discrimination wnen in the matter of prom·'.)ti.:m, ne is 

. treated differently. ·rne least that is expected of any 

8. 

otner 

tngre 

administration is that it does not reward an employee wi~n 

oro1otion retrosoectively from a date wnen for his conduct 
I 

oef re· tnat date he is penalis-ad in pr3.esenti. vilnen an 

amo oyee is held guilty and penalised and is, theretore, 

not promoted at least till cne dace on wnicn he is 

oen lised, he cannot be·said to nave been subjected to a 

fur·her penalty on that account. A denial of oramotion in 

suc1 circumstances is not a penalty but a necessary 

consequence of nis conduct. Iri fact, While considering an 

employee for promotion his wh::>le record nas to be taken 

int cons.ideration and if a promotion committee t3.kes tne 

. 11 . ' ,.;a l ' 'd . d pena ties 1mposeJ upon tne emp oyee into consi eration an 

denies him tne promotion, sucn denial is not illegal and 

unj1stified. If, furtner, tne promotin~ autnority can take 

inti consideration the oenalty or oenalties awar~ed to an I - . -
employee in tne past while considering nis oromotion and 

den him promotion on tnat ground, it will be irrational 

to· old tnat it cannot take tne penalty into consideration 

wne it is imposed at a later data becaus~ of the pendency 

::>f tne proceedings, al tnougn it is for conduct prior to 

the date the authority considers tne promotion ••• " 

the observations made above, it is clear tnat any 

neld guilty of misconduct cannot be olaced on par wicn 

case has to oe treated differently and 

no di~crimination wnen the matter of oromotion ne is 

treated differently. 

9. ·rn matter is also squa~ely covered by yet 3.notn~r 

decisio of tha Aoex Court in tn: case of State of M.P & Anr. 

Vs. tne .. ~~~~~~~ 1998 sec (L&S) 1121, in that case, 
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dalinquenlr · officer after culminati:m of deoartment-:il enquiry 

was imoosld minor oenalty of censure and in nis case also ·cne 

sealed-cater procedure was adopted wnicn could not be opened on 

account imp0sition of tna penalty. ·rhe applicant filed 

applicatifn before tne State Administrative Triounal wn1cn was­

allowed a d dire~t1on was given to tna autnori~ies for ooending 

tna sealed cover and give affect to tne recommendation of tne 

DP8. ·rne Ao.ax court wnile dealting witn the qua.scion as to 

wne:~er j~e ·rribunal was justified in giving :Hraction 

;:,pen ing t tne sealed c.::>var anj f ;:>r giving et fact to 

af tne DP~ nald tnat-

" ••• It cannot, tneretore, oe said tnat tne oenalty 

cens ra wnicn was imoosed on the resoondant in 

for 

tne 

of 

tne 

departmental oroceedings was not a penalty as contemplated 

in ~na circular dated 2.5.90. Once it is nald tnat a minor 

oenalty nas been imposed on tna raspondant in tna 

deoartmental proceedings, tne direction given in tne said 

circular would be applicaole and tna seal_ed covar 

con aining recommendations of tne DPC c::>uld n::>t be opene~ 

tne rec::>mmandations of c.na DP8 coulj n::>~ O·e given 

ct 

exo erated and a· minor oenalty nas bean imposed. Tne 

can onl o: considered far oromotion on 

~ro peccive basis from a data after tne concluaion of tne 
I . 

da9,rtmantal proceedings" (ampnasis .suoplied). 

l O. !!'~·Ji tne rat i-J as la id down oy tne Apex Court, we are of 

tne vie, tnat tne ~oplic~nt could only be cansiderad for 

oromoc10A on orosoect1ve baais from tne data af:er conclusion 

of tha dfpartmantal oroceedinis and oenalty of 'C•nsure' is on• 

of tne m"nor penalty and denied of oromot1on is tne consequence 

of tn: . onduct. of tni: applicant for . wn ic!'l ne nas oe·~n neld 
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guilty in the deoartmental procaejings. Ind~ed, 1t cannot oe a 

grievance of tne apolicant tnat even after tn~ conclusion of 

tne depal tmental oroceedings no ataps nava been takan 

nolding 1 PC for consid~ring tne caae of tne apolicant 

for 

for 

promotio • In fac: r.ne deoartmenta.l enquiry culminatad in 

of minor oanalty of ~ansure vida order dated 

22.5.200 and tn~ ngxt DPC for rggular prom'.)tion for ~na cos: 

of Assis, anr. was na.Ld imm~diately tneraafter on 3. 7 .2000 and 

t~e aoolJcant was oromoced as aucn w.e.f. 3.7.2000. Furtnar it 

is als~ ~ot a casa of tna aool icant cnat tne cnnge-snaet/order 

of punishm~nt sh:mld be qua.sned on any 011e of tna .:i.vailaola 

grounds s osrmissiole un:::iar law includin~ tnat ( i) it took 

aoout 7 years t'.) comolai:.e tha d'3oart1nental 9::-oceedings, (ii) 

als0 tnar or'.)o9r oroce~ure w~s not followed and (iii) tnere is 

viohtioi. of cne orincioles of naoural justice in conducting 

tna anqu1ry orocaeding wnicn has caused orejudice to tna 

aoolicanl etc, we cannot ex2min9 tne legality ·?f tn~ or.der 

::l~te::l. 2+5.2000 (Annx.Ad) of tn• disci9lin..rv •ucn-ority and 

also tne or~-er '.)f tha aop~llata autnority (Annx.A.2) d·:i.tej 

ld.6.01. 

11. For tn9 r9~son3 5tat9d aoove, we see nJ torce in tna o.~ 

~ and tn: ~ama is r:jactad witn no order as co costs. 

LVlembar(J) LVlamoer (A) • 


